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COMMERCIAL ARBITRATION AND THE RULES OF LAW 
A COMPARATIVE STUDY* 


I. THE PROBLEM IN GENERAL 


"THE role of equity in public international law and its relation to 
the ordinary rules of law form the subject-matter of a lively dis- 
cussion among modern internationalists. Much less has, however, 
been heard by the legal public of another parallel divergence of opinions 
which is perhaps no less important from the point of view of inter- 
national legal practice—the dispute on the mutual relation of law and 
commercial arbitration. That commercial arbitration is growing in 
importance has been so often repeated that it begins to sound like a 
triviality. The question as to what role the rules of law can play in 
that important body of decisions which flow daily throughout the world 
from commercial arbitral tribunals is indeed no second-rate problem. 
Recently, this question was discussed in connexion with the burning 
problem of the unification of the law of commercial arbitration. The 
reporter of the Institute for the Unification of Private Law at Rome, 
Professor R. David, asserted' that modern practice favoured that 
system of arbitration, under which arbitrators are freed from any obli- 
* gation to follow the rules of law. It is surprising that a statement of 
this kind from the pen of an authoritative and well-informed writer can 
pass without lawyers in civilized countries asking themselves the obvious 
questions: What is wrong with our system of law, with our legal edu- 


' © cation, and our entire life-work that this important group of persons, 


performing judicial functions, can carry out their work not only without 


*The manuscript and proofs of this article were destroyed by enemy action, and 
the author is not responsible for its final form. [Ep.] 
1R. David, ‘‘Rapport sur l'arbitrage conventionnel en droit privé, Rome, 1932’ in 


“ Société des Nations, U.D.P., Etudes 111 (Paris, 1938), (C.D. 1932); see also in 2 Recuesl 


d@’ Etudes en Vhonneur d’ Edouard Lambert, at pp. 132f. On the Rome Institute's draft 
, see E. J. Cohn, ‘‘The Unification of the Law of Commercial Arbitration’’ in 24 Trans- 
actions of the Grotius Society (1938), at pp. 1-40. 
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law, but can indeed regard themselves as better off without the assistance 
which the law might afford them; and how is it possible that eminent 
lawyers can support them in this belief? As a matter of fact, there was 
no outcry. A considerable number of writers seem satisfied to accept 
the view that commercial arbitration can do without the law. Indeed, 
the Rome draft—meritorious as it is in a number of other respects— 
might have become the basis of an international agreement, had not the 
determined resistance of English and American lawyers and business 
men proved to be too great a stumbling block. 

For the time being there is therefore in all probability no imminent 
danger of amiable composition conquering the world by way of an 
international statute; but the question as to the relation between com- 
mercial law and commercial arbitration remains of no less vital im- 
portance. It is a question which, like so many others, can be looked 
at from several different points of view. There is a marked contrast 
between the situation where, on the one hand, private individuals when 
agreeing to a submission declare that the arbitrators should be free to 
decide according to their own discretion and where, on the other hand, 
the freedom of arbitrators from legal fetters forms part of the rules of 
law of an authoritative legal system. In the first instance, the law has 
made a concession to the liberty of the parties to regulate their affairs 
according to their own pleasure. In the second instance, the law has 
voluntarily and on principle renounced the exercise of one of its most 
important functions. If it is agreed, as seems to be the case, that the 
law should in general allow the parties not only to choose their own 
judges but also to leave the decision of their disputes to their unfettered 
discretion, it does not necessarily follow that the law should on principle 
declare that arbitrators are free to ignore the law. Nor is the difference 
between these two situations merely of a formal character. The parties, 
when agreeing to a submission, deal with an individual case or with a 
group of typical cases. - The law, when providing for a system of arbi- 
tration, deals with the question generally. In the latter case the problem 
of the relation between arbitration and the rules of law stands apart 
from any special circumstances which might justify one solution or 
another in an individual case or for certain types of cases. The fact, 
therefore, that most modern systems of law contemplate the possibility 
of the parties freeing their arbitrators from observing the rules of law 
is as such not relevant for the general juristic problem which interests 
us here. It is again quite another thing, of course, when we consider 
the attitude which legal practice has adopted towards this liberty, i.e. 


*See also the writings of Professor D. B. A. Wortley, ‘‘Commercial Arbitration"’ in 
Nineteenth Century (1938), vol. cxxii, pp. 750f. 
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the extent to which use has been made of it and the results to which 
such use has led. This is a question belonging to the realm of what 
Professor Nussbaum has styled Rechtstatsachenforschung (research into 
facts underlying the law**), and as such it is necessarily of the utmost 
importance whenever questions of principle or problems of reform are 
discussed. 

In addition, the relation between law and arbitration cannot be 
studied without due regard being had to the question of what sort of 
sanctions the law has provided for a violation of the rules of law by the 
arbitrators. A legal system will seldom go so far as to admit frankly 
that arbitrators are not bound to observe the ordinary rules of law. 
Often the freedom conceded to the arbitrators is the result of the absence 
of any sanctions in case of a violation of legal provisions. The draft 
of the Rome Institute for the Unification of Law, as amended by the 
Stockholm meeting of the committee in 1937, stated expressly that the 
arbitral tribunal had to follow the rules of law. Only by looking at the 
sanctions provided for a violation of this duty, do we realize that this 
admonition was nothing but mere lip-service rendered to the English 
and the Latin systems of arbitration, and that an award which is given 
without regard to the substantive law applicable in the individual case 
would stand fully valid and unimpeachable. In the following dis- 
cussion, the relation between law and commercial arbitration is therefore 
considered not merely from a theoretical point of view, which leaves 
out of account the question of sanctions, but from the more practical 
point of view which deals with the latter side of the problem as being 
at least equal in weight to the mere question of principle. 


II. COMPARATIVE SURVEY 


The laws actually in force at present can, from this point of view, 
be divided into three groups. It is self-evident that not all laws be- 
longing to one group deal with the problem in exactly the same way. 
There are certain differences even within each group. The more im- 
portant ones among these will be mentioned. But it can be said that, 
by a division into three groups, an approximate orientation is made 
possible which suffices for our present purposes. 

(i) The first group may be called the Latin group. Here, the arbitral 
tribunal is as a rule bound to observe the rules of law. From the arbitral 
tribunal an appeal lies to the ordinary courts of justice. These courts 
are entitled to quash an award not merely for formal reasons, but also 


#*A. Nussbaum, ‘‘Fact Research in Law” in 40 Columbia Law Review (1940), at 
pp. 1897. 
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for any such violation of the rules of substantive law as has actually 
influenced the award. Under many but not all laws in this group, 
arbitral tribunals are bound to regulate even their proceedings in accord- 
ance with the rules of the ordinary law of civil procedure.* In some 
instances, the appeal from the arbitral tribunal lies to the ordinary 
courts of first instance; in others, to the courts of appeal; in others, 
again, the appeal lies to either the court of first instance or to the court 
of appeal according to the value of the subject-matter involved. In 
some cases the appeal is a mere révision, i.e. the courts examine merely 
the questions of law on which the award is based, while questions of 
fact are left to the final and unimpeachable decision of the arbitrators.‘ 
While recognizing these arbitral tribunals, in the proper sense of the 
word, the laws in this group without exception allow the parties to sub- 
mit their dispute to persons who are called upon to decide without 
regard to the rules of law, but to these persons the title “arbitrators” 
is generally denied and they are simply styled amiables compositeurs. 
Among the laws belonging to this group are those of France, Belgium, 
Italy, some South and Central American states, Portugal, and those of a 
number of Swiss cantons.’ In the South-American states the amiables 
compositeurs are often called de facto arbitrators, and while in some of 
them, in the absence of a contractual provision, the presumption is in 
favour of them, in others it is in favour of the de iure arbitrators.® 


(ii) Under the laws belonging to the second group the arbitrator is 
free to decide even contrary to the ordinary laws of the land. In most 
countries belonging to this group there is no explicit rule expressly per- 
mitting him to do so. But that he has this liberty follows from the 
silence of the legislator and from the lack of any provision for an appeal 
to the courts or of any other remedy in case of a violation by the award 


*France and Belgium: art. 1009, Code de proc. civ.; Chile: art. 784, Code de proc. civ.; 
the Swiss cantons of Glarus (s. 331) and Thurgau (art. 279). 

‘See O. Schuppisser, Das zivilprozessrechtliche Schiedsgericht (thesis, Bern, 1922), at 
p. 126; R. Suter, “Der Schiedsvertrag nach Schweizerischem Prozessrecht” in 47 
Zeitschrift fiir Schwetzerisches Recht, at p. 45, note 140. 

‘France, Belgium: art. 1019; Holland: art. 636; Italy: art. 20; Portugal: art. 45; 
Schuppisser, op. cit., at pp. 108f.; H. Fritzsche, ‘‘Schiedsgerichte in Zivilsachen nach 
Schweizerischem Recht”’ in 2 Internationales Jahrbuch fiir Schiedsgerichtswesen(1928), 
at p. 60. 

*See V. V. Vita, Comparative Study of American Legislation Governing Commercial 
Arbitration (Washington, 1928), at p. 2, notes 6 and 7. In Nicaragua (Codigo di proc. 
civ., art. 968) the presumption is in favour of de sure arbitration if the arbitrator is a 
lawyer, otherwise in favour of de facto arbitration. Similarly with regard to a sub- 
mission to two arbitrators ‘‘learned in the law,’’ Stabe v. Ward, (1871) 9. Heisk. (Ten- 
nessee) 100. The term arbitrator iuris in medieval writings has an entirely different 
meaning, see E. Seckel, 1 Beiirdge sur Geschichte beider Rechte (Tiibingen, 1898), at p. 355. 
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of the ordinary law. In the words of Lord Jeffrey’ an arbitrator ‘“‘may 
believe what nobody else believes, and he may disbelieve what all the 
world believes. He may overlook or flagrantly misapply the most 
ordinary principles of law, and there is no appeal for those who have 
chosen to submit themselves to his despotic power.’’ There are, of 
course, certain limits to this rule. In the words of a Scottish rule of 
1695, the court will set aside an award when “corruption, bribery or 
falsehood”’*® on the part of the arbitrators can be proved, or when the 
award is ulira vires. Modern codes have added a varying number of 
other cases, such as when certain elementary rules of procedure® (e.g., 
the principle that both parties must be given a hearing) have not been 
observed or when the award is contra bonos mores or against public 
policy or when the arbitrator is guilty of misconduct, and such like. 
But these limits only serve as confirmation of the rule which grants to 
arbitrators under this system the same liberty as the amiables composi- 
teurs have under the system adopted by the Latin group. It is not 
surprising then that under the laws of this group the term and concept 
of amiable composition is entirely unknown. As every arbitrator is 
completely free to decide according to “equity,” there is no need to 
provide for any such special institution as is envisaged by the concept 
of amiable compositeur. On the other hand, there is no objection, of 
course, to the parties binding their arbitrators by their submission to 
observe the rules of law. But such a proviso in an agreement will in 
most cases amount to no more than a pious hope, as there is no machinery 
provided by the law which could compel the arbitrators actually to 
comply with such proviso in the submission. There is, therefore, an 
important difference between the laws coming under group (i) and those 
coming under group (ii) which should not be overlooked. Under the 
laws belonging to group (i), the parties are permitted to free their arbi- 
trators from the fetters of the law, but under the laws belonging to group 
(ii) the parties are not really free to bind their arbitrators to observe the 
rules of law as no machinery exists by which this could be done in an 
enforceable manner. The more important European laws which come 
within this group are the Scottish, German, Austrian, Norwegian, 
Polish, and Danish laws.'° Japanese law has been modelled on the 


7 Mitchell v. Cable, (1848) 10 D.1297. 

8See Green's Encyclopedia of the Law of Scotland (ed. 2 by J. Chisholm, Edinburgh, 
1909), vol. I, at p. 458. 

*See on this term David, op. cit., at pp. 73f. 

See M. Mittelstein, 1 Internationales Jahrbuch fiir Schiedsgerichtswesen (1926), at 
p. 43; Wehli, ibid., at p. 112; R. Knoph, 2 Internationales Jahrbuch, at p. 19; M. Raffen- 
berg, ibid., at p. 10; Kuratow-Kuratowski, ‘‘L’Arbitrage dans le nouveau code de pro- 
cédure polonais,” in 64 Bulletin de la Société de Législation Comparée (1935), at pp. 78-80; _ 
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same lines and the federal law and the common law of the United States 
as well as the statutory law of a considerable number of North-American 
states is to the same effect." 

(iii) The third group is formed by English law, the laws of some 
British Dominions, and a number of laws of American states.” Pro- 
fessor R. David in his otherwise very excellent report on the comparative 
law of arbitration combines these laws with those of group (i) in one 


R. Freymann, ‘Il procedimento civile della Lettonia,"’ in 12 Annuario di Diritto Com- 
parato (1936), part 2, at p. 97. 

See W. Sturges, Commercial Arbitration and Awards (1930), at pp. 500f.; Curtis, 
‘‘A Comparison of Recent Arbitration Statutes,"’ in 13 American Bar Association Journal 
(1927), at pp. 567f.; P. K. Fraenkel, ‘‘The New York Arbitration Law,” in 32 Columbia 
Law Review (1932), at p. 528; P. G. Philipps, ‘‘Rules of Law or Laissez-Faire in Commercial 
Arbitration,” in 47 Harvard Law Review (1934), at pp. 590f. A summary of American 
case law will be found in Mr. M. C. Dransfield’s admirable annotation on Acme Cut 
Stone Co. v. New Ceuter Development Corp., 112 A.L.R. Annotated, at pp. 873ff. Among 
the many cases there enumerated it will suffice to mention the following: Re McGregor, 
(1891) 35 New York S.R. 907, 13 N.Y.S.191; Re Wheat Export Co., (1919) 185 App. Div. 
723, 173 N.Y.S. 679 (affirmed in (1919) 227 N.Y.S. 585, 125 N.E. 926); Clark Millinery 
Co. v. National Union Fire Insurance Co., (1912) 160 North Carolina 130, 75 S.E. 944; 
Gerdets v. Central Oregon Irrigation Co., (1917) 83 Or. 576, 163 P. 980; Smith v. Wilkins- 
burg, (1895) 172 Pa. 121; Edrington v. League, (1846) 1 Tex. 64. In Kleine v. Cabara, 
(1814; C.C.) 2 Gall. 61, Fed. Cas. No. 7, 869, Mr. Justice Story said that the reasonable 
rule seemed to be that the referees are not bound to award upon the mere dry principles 
of law applicable to the case before them, but may decide upon the principles of equity 
and good conscience and may make their award ex aequo et bono (quoted by M. C. 
Dransfield, op. cit.). As an inherent limitation of the rule it is considered that arbi- 
trators may not depart from the rules of natural justice: see Reager v. Pennsylvania Co., 
(1916) 169 Ky. 479, and M. C. Dransfield, at p. 878, with further quotations. Even 
where the contract of submission provides that the award should be according to justice 
and equity, American courts are inclined to allow arbitrators full freedom to decide in 
accordance with what they deem to be equitable (M. C. Dransfield, op. cit., at p. 883). 
In some states modern statutory law has, however, made some progress towards a more 
judicial form of arbitration and in some the English system has been followed: see 
below note 12. In Louisiana, French Law with its strict distinction between amiables 
compositeurs and arbitrators prevails: see Bird v. Laycock, (1852) 7 La. 171 (M. C. 
Dransfield, op. cit., at p. 878). 

See British Arbitration Act, 1934, s. 19; Illinois Arbitration Act, s. 5; North Caro- 
lina Arbitration Statute, s. 13; and the arbitration laws of Nevada, Utah, Wyoming, 
and Montana. See W. Sturges, “‘Arbitration under the New North Carolina Arbitration 
Statute,” in North Carolina Law Review (1928), at pp. 363f. and in 2 Internationales 
Jahrbuch, at p. 108. In some states the law provides that the arbitrators may submit 
a case to the courts for their opinion either on their own motion or by the request of 
both parties, while under English law a request by one party is sufficient; see the laws 
of Connecticut and Pennsylvania, W. Sturges, Commercial Arbitration and Awards, at 
pp. 5037. (Comp. Code of Arbitration, published by the American Arbitration Associ- 
ation (New York, Chicago, Washington, 1931), at p. 121). The effect of this provision 
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and the same category." It is submitted that the difference between 
these two groups is fundamental and that the omission to pay due 
regard to it has been the ground for the rather inadequate treatment 
accorded to this group in the motives of the Rome draft. Under the 
laws of this group the arbitrators are enjoined to observe the rules of 
law, provided the parties have not by an agreement to the contrary 
absolved them from this duty. The sanction provided for these rules 
does not, however, consist in an appeal to the ordinary courts. The 
ordinary courts of law cannot under this system review the arbitral 
tribunal’s decision on grounds of fact or of law. They are confined to 
inquiring whether one of a select number of cases is in question, in which 
event they are given power to quash an award. The conditions for 
the setting aside of the award do not as such differ fundamentally from 
those laid down in the laws of group (ii). Indeed, once the award has 
been made, the parties have in general no easier access to the courts 
than under the laws of that group. The essential difference between 
the laws of group (iii) and those coming under the other two groups is 
that the parties can, for the purpose of ascertaining the legal position, 
resort to the ordinary courts during the course of the arbitral proceedings. 
By their right to compel the arbitrator to state a case for submission to 
the ordinary courts and by the arbitrator’s duty to follow any decision 
of the ordinary court so rendered, the parties can, provided they want 
to do so, make the ordinary rules of law the binding guide for any award. 
But they can do that only so long as no award has yet been made. The 


sanction provided by the law is, we might say, purely preventive, not 
remedial.'® 


is, of course, greatly different from s. 19 English Arbitration Act: under English law 
each party has it in his or her own hands to force the arbitrator to apply the law. That 
both parties will be in a position where they would find it to their advantage that the 
arbitrator should abide by the law, will be a rare event. The Massachusetts law of 
1925 (see 10 Massachusetts Law Review (1925), at p. 21) attempts a compromise: the 
reference to the court requires an application by both parties, but upon application by 
any party before the award becomes final the superior court may in its discretion 
instruct the arbitrators upon questions of substantive law: see on this R. C. Curtis, 
*‘Comparison of Recent Arbitration Statutes” in 13 American Bar Association Journal 
(1927), at pp. 567f. On the ill-drafted provisions in Oregon and Washington see W. 
Sturges, op. cit., at p. 507. 

Op. cit., at p. 105. 

“Société des Nations—U.D.P. 1936—Etudes III Arbitrage—Doc. 24, p. 28. See 
E. J. Cohn, ‘‘The Unification of the Law of Commercial Arbitration” in 24 Transactions 
of the Grotius Society (1938), at p. 22. 

4On the individual laws adhering to this system see notes 12 and 74. 
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III. THe HistoricaL ASPECT 


Our problem" has a long and strangely chequered history. As a 
matter of fact, there are few legal problems the answers to which have 
so often changed in the course of legal history. Why this has been so 
might perhaps be worthy of further research. It is, of course, obvious 
that at all times lawyers have striven to retain their hold on arbitration, 
while business men and other private persons have tried to free themselves 
from the grip of the law. This, however, is only the problem stated in 
other terms. That this struggle between two opposing forces has existed, 
there can be nodoubt. The problem is to determine why sometimes the 
one and sometimes the other side was in the ascendant. In the fol- 
lowing discussion we do not aim to give a final answer. We can only 
attempt to show briefly the main trend of those developments which 
have led to the present state of the law in those countries which can be 
called representative of the three groups."’ 

There seems to exist an intimate connexion between the binding 
force of the submission and the enforceability of awards on the one 
hand and on the other the liberty of the arbitrators to apply rules dif- 
fering from those laid down by the law. Wherever the submission does 
not possess full binding power or where awards are not easily enforce- 
able, arbitrators are often left to decide in accordance with what they 
deem to be just. Where, however, in the course of legal development, 


the submission to arbitration becomes binding on the parties and awards 
become more and more similar to judgements of the ordinary courts 


18] am leaving out of account all questions which concern solely the interpretation 
of the different national laws or which belong to the domain of the law of conflict of laws. 
A good survey of the doctrine on the latter aspect has been given by A. B. Pallieri, 
“L’ Arbitrage privé dans les rapports internationaux” in 51 Recueil des Cours, Académie 
de Droit International (1935), at pp. 291f. 

17In the following remarks only those forms of arbitration have been taken into 
account which are actually competing with ordinary courts of law, not the earlier form 
which historically precedes such courts—at least in many countries (see on this question 
Sir Henry Maine, Ancient Law (London, 1930) at pp. 394ff., and Sir Frederick Pollock's 
note in the same work at pp. 417-20; A. S. Diamond, Primitive Law (London, 1938), at 
p- 196; L. Wenger, Rémisches Zivilprozessrecht (Munich, 1925), at p. 23, n. 13; at p. 50, 
n. 72; F. H. Jolowicz, Historical Introduction to Roman Law (Cambridge, 1932), at p. 
180, n. 4. On the German ‘‘Austrage,’’ R. Schréder and E. Kiinssberg, Lehrbuch der 
deutschen Rechtsgeschichte (ed. 6, Leipzig, 1919), at p. 600. On Breton law, Sir Henry 
Maine, Early History of Institutions (London 1875), at p. 286)—nor such courts of 
arbitration as are in some cases created by a community for the purpose of applying a 
legal system of its own which differs from the ordinary system of the law of the land, 
such as the bishop’s courts in the late Roman empire or the Jewish beth-din (see Léning, 
Geschichte des Kirchenrechts, at p. 290ff.; Talmud babylonicum Sanhedrin 3,1; M. Cohn, 
in Jiidisches Lexikon (Berlin, 1930), vol. V, p. 205, and F. Léwenstein 4 ibid., p. 226). 
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in their actual consequences for the parties, it becomes necessary to bind 
arbitrators to the law of the land. Only recently have legal reformers 
in various countries freed arbitrators from the duty to observe the sub- 
stantive law, while at the same time the submission to arbitration re- 
mained or became fully binding and awards were made easily enforceable. 
(a) It seems that Greek law was to a considerable extent similar 
to the present French law. The é.aSérns had in principle to follow 
the law of the land, although it seems that a somewhat greater liberty 
could be claimed by him than by the dxaorjs in giving room to con- 
siderations of equity (ériéxea). On the other hand, the parties 
could, if they were so minded, free him entirely from the duty to pay 
regard to the law, in which event he would be acting more or less like 
an amiable compositeur."* However, it is clear that there is no im- 
mediate influence of Greek law on any of the modern legal systems. 
The present continental laws have all developed not out of Greek, but 
out of Roman and canon law and, at least, the former of these legal 
systems held a very different view on the legal position of arbitrators. 
As to classical Roman law, modern historical research leaves little 
doubt that it gave the arbitrators freedom to decide disputes in accord- 
ance with what they themselves deemed to be equitable, without regard 
to the rules of positive law.'® ‘‘Stari autem debet sententiae arbitri, quam 
de ea re dixerit, sive aequa, sive iniqua sit,’ says Ulpian, and he adds: 
“et sibt imputet qui compromisit, nam et divi Pi rescripto adicitur: vel 
minus probabilem sententiam aequo animo ferre debet.”®® The quotation 
from Paulus according to which compromissum ad similitudinem iudi- 
ciorum redigitur," which formerly was often cited in evidence of the 
opposite proposition,” has nothing whatever to do with the substantive 
law to be followed by the arbitrators. There are, of course, limits 
beyond which the exercise of the arbitrators’ discretion must not go. 


18See Aristoteles Rhet. I, 13, p. 1374 B; Isatos 2, 30; A. Steinwenter, Strettheendigung 
durch Urteil, Schiedsspruch und Vergleich im griechischen Recht (Munich, 1925), at pp. 
105f., which points to the similarity between Greek and modern French law (at p. 107); 
see also J. H. Cohen, Commercial Arbitration and the Law (New York, London, 1918), at 
pp. 247. 

See B. Matthiass, ‘‘Die Entwicklung des rémischen Schiedsgerichts”’ in Festgabe 
zum 50. Doctorjubilium von Bernhard Windscheid (Rostock, 1888), at p. 86; W. Wlassak, 
“‘Arbitrium No. 1"’ in Pauly-Wissowa's Realenzyklopddie der Klassischen Altertumswis- 
senchaft (1896), vol. II, p. 413. 

27) .4, 8, 27, 2. 1p).4, 8, 1. 

*See, e.g., C. F. Sintenis, Das. pract. gemeine Civilrecht. (ed. 3, Leipzig, 1868), vol. II, 
at p. 501, no. 101. 
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The award must not impose the duty to do something non nonestum,” it 
must remain within the borders of the compromissum,™ it must decide 
all the points which form the subject-matter of the controversy.” All 
this, however, does not go further than, and perhaps not even as far as, 
the limitations provided for at present under the laws belonging to 
group (ii). 

It appears, however, that, in the course of the later development 
of Roman law, a considerable narrowing down of the free discretion of 
the arbitrators took place—so much so that at least one modern his- 
torian has come to the conclusion that in Justinian law the arbitrators 
were bound by the law of the land.* This view does not seem to be 
warranted by the sources,?’ but it is not surprising that the wide freedom 
left to the arbitrators gave rise to questions. Between the classical 
time and that of Justinian a profound change in the legal effects of a 
submission to arbitration had taken place. As is well known, the 
compromissum in classical law was a nudum pactum which did not create 
an obligation and could not be enforced, except where a stipulation for a 
penalty, payable in case of disobedience, had been added.** Justinian, 
however, made the compromissum directly enforceable under certain 
circumstances, and at least from this moment on it would not be sur- 
prising if the question of the relation between law and arbitration would 
have taken on a different aspect. 

(6) The intimate connexion between our problem and that of the 
enforcement of awards by the legal machinery of the state will again 
be found present if we turn to the Germanic courts of arbitration such 
as those in existence before the reception of Roman law. The rule here 
was wilkor bricht lantrecht, i.e. if a party had submitted to arbitration, 
he was precluded from applying to the ordinary courts for help. On 
the other hand, an award was to be enforced in the same way as a judge- 
ment of the ordinary courts. The view was formerly held by numerous 
writers that arbitral tribunals in general could depart from the law 
of the land and judge ex aequo et bono and that only certain classes of 
them were in a less unfettered position.2* Recently, however, Dr. H. 
Krause* has come to the conclusion that the question depended entirely 


%D.4, 8, 21,7 and 11;27,2. ™D.4,8,32,15. *D.4, 8, 32, 16; 4, 8, 19, 1. 

*A. Steinwenter, op. cit., at p. 108. 

274. Steinwenter refers to C.7, 45, 13 and 2, 3, 29, 2; Nov. 82, 11. 

28See W. W. Buckland, A Textbook of Roman Law (ed. 2, Cambridge, 1932), at p. 532; 
L. Wenger, op. cit., at pp. 3297. 

2See, e.g., K. v. Amira, Grundriss des germanischen Rechts (ed. 3, Berlin, 1913), at 
p. 262. 

%*H. Krause, Die geschichtliche Entwicklung des Schiedsgerichtswesens in Deutschland 
(Berlin, 1930), at p. 33. 
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on the will of the parties to the submission. What the arbitrators were 
to do when the parties did not provide them with a ruling on the point 
in question, must remain open—a fact which, in view of the unsystematic 
character of the pre-reception law, is scarcely surprising. 

(c) Under the canon law, arbitration meant as a rule the decision of 
disputes by judges chosen by the parties in accordance with the rules 
of the substantive law of the church. According to the well-known 
maxim, ecclesia vivit lege Romana, this was meant to be Roman law as 
understood by the glossators and post-glossators. That canon law 
could not allow the arbitrators to follow their own free discretion is only 
natural; a law which takes its authority from religious convictions will 
not lightly give way to the arbitrary view of private individuals. A 
canonical writer,*' discussing the question whether arbitrators poterunt 
omittere rigorem iuris et amplecti quandam naturalem aequitatem ex 
privata conscientia says that mere arbiiri de iure could not, but that if 
they were appointed as arbiiri de iure et de facto, then they could let in 
equitable considerations through their consideration of facts. He warns 
them, however, against mistaking their own inclinations for equitable 
considerations because such considerations, as far as they had anything 
to do with the law, had to be guided by the written tradition of the 
church and could take their force only therefrom: nulla sane aequitas 
potest esse in his qui innituntur prudentiae et sapientiae suae quam prae- 
ponit decretis patrum . . . et legibus tot vigilits et laboribus Deo inspirante 
pro communi omnium utilitate editis. On the other hand, it is easy to 
understand why, under the canon law, arbitration assumed also another 
function which it had not hitherto had—that of mediation—thereby 
bearing witness to the demands of Christian and indeed of Jewish” ethics, 
which counsel friendly settlements in preference to legal contests.™ 

Apart from this main point, however, Roman law was misunderstood 
in a surprising manner, and the confusion which resulted made its way 
not only into the secular law of Italy, but also into France“ and Germany 


*\Hieronymus Garzonius, ‘‘De Laudo meri iuris Pars 1, num. 3’ in 3 Tractatus Uni- 
versi Juris, pars 1 (Venice, 1584), fol. 311. See also M. A. Blancus Pataninus, ‘‘De compro- 
missis, quaest. 9, num. 28" in ibid., fol. 192. 

®M. Lazarus, Die Ethik des Judentums (ed. 4, Frankfurt, 1901), vol. I, p. 344, sect. 
283, no. 3. 

%R. Littauer, ‘‘Schiedsgerichts barkeit und materielles Recht’’ in 55 Zeitschrift fir 
deutschen Zivilprozess (1929), at pp. 11f7.; see also Mergenréther-Hollweck, Lehrbuch 
des kanonischer Kirchenrechts (ed. 2, 1905), at p.511. On the modern law of the Catholic 
church, see A. Perathoner, Kirchliches Gesetzbuch (ed. 5, Bressanone, 1931), at p. 607; 
E. Eichmann, Lehrbuch des Kirchenrechts (ed. 4, Paderborn, 1934), at p. 292. 

“See A. Tardif, La Procédure civile et criminelle aux 13¢ et 14¢ siécles (Paris, Bar-le- 
Duc, 1885), at p. 20, on the extent to which Roman and canon law were followed in 
the different parts of France. 
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_ through the reception of Roman law. The misunderstanding arose 
through the fact that in Roman law the power of the arbitrators was 
much more far-reaching, and could be so, because for purely historical 
reasons, the compromissum was less strictly binding than under the new 
law, when municipal statutes under the influence of Germanic ideas 
began to permit the immediate execution of awards, and the liberty to 
withdraw from the submission against payment of a fine became illusory 
by the possibility of inserting a clause into the submission by which 
the parties made the submission final and irrevocable.* The dictum 
of Paulus, in D. 4, 8, 1, was unhesitatingly quoted as binding the arbi- 
trators to the ordinary rules of law, be they the ius civile or the statuta 
or even mere local consuetudines. On the other hand, a distinction 
wholly foreign to Roman law was introduced between arbitri, who were 
arbitrators in the proper sense of that word, and arbitratores, who had 
the power to decide ex aequo et bono. This distinction which runs 
through literally thousands of treatises, monographs, and theses on our 
subject is to be found as early as 1271, in Durantis’ Speculum iusiciale, 
which “for centuries remained the last work treating. systematically 
with the whole subject of procedure.”** Following him were Bartolus*’ 
and with various deviations—as, e.g., the substitution of the term 
arbitri de facto for arbitratores—Joannes Baptista, and many other legal 
writers.** The basis of the distinction was in D. 17, 2, 76 (Proculus): 
arbitrorum enim genera sunt duo, unum eius modi, ut sive aequum sit, sive 
iniquum, parere debeamus . . . alterum eius modi ut ad boni viri arbitrium 
redigi debeat. In the latter case, according to D. 17, 2, 79 (Paulus), 
the award can be “‘corrigi . . . per iudicium bonae fidei,” if there is a 
manifesta iniquitas. The canonical writers believed that the distinction 
between the two genera, which in the text of the Digests is described 
merely by its legal consequences, had its foundation in the fact that in 
the first group the rules of law were to be observed while in the second 
group there was complete freedom of discretion.*® Actually the dis- 


%H. Krause, op. cit., at p. 50. 

*A, Engelmann, R. W. Millar, and others, History of Continental Civil Procedure 
(Boston, 1927), at p. 452. 

*7Bartolus, ‘‘De arbitris, fol. 23”. in Tertium Volumen Tractatuum ex variis iuris 
inter pretibus collectorum (Lugduni, 1549), fol. 135. 

**See, e.g., Joannes Baptista, ‘‘De arbitris c. XVI" in Tractatus Universi Juris pars 1, 
vol. III, fol. 229; Lanfranc de Oriano, ‘‘De arbitris num. 1"’ in ibid., fol. 206; Butrigarius, 
“De oppositione compromisso num. 3’’ in Tractatuum ex variis iuris interpretibus collec- 
torum (Lugduni, 1549), vol. III, fol. 201, etc. 

See H. Krause, Geschichiliche Entwicklung, at pp. 50f. The term compositor 
amicabilis is also to be found in Durantis’ Speculum. H. J. L. Schlemm, De auctoritate 
arbitrii, (thesis, Géttingen, 1743), at pp. 11f., reports that another author—Smola— 
found no less than 25 points of difference between the two forms of arbitration! 
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tinction which the Roman writers had in mind was of quite a different 
character. In the case of the first genus there was an actual arbitration; 
but in the case of the second group there was not an arbitration proper, 
but the determination of an obligation of uncertain extent by a third 
party, who had already been appointed for this purpose by the parties 
in the original contract—a well-known institution of Roman and also 
of modern continental law*® which has nothing to do with arbitration. 
But once the distinction was made, pleasing as it seemed to the scholastic 
preference for clear-cut and sharply contrasting concepts, it spread even 
into the semi-popular law books for laymen,“ and not only survived 
until the present time, but also resulted in various novel procedural 
rules. In the cases with which Proculus deals, in D. 17, 2, 76, Roman 
law allowed a reductio ad arbitrium boni viri to take place. This remedy 
was thenceforth allowed in all cases of amiabilis compositio. At the 
same time, in cases of manifesta iniquitas an appeal to the ordinary 
courts of law was allowed even in cases of arbitration proper.” 

(d) In the seventeenth and eighteenth centuries in Germany and 
in the Netherlands some authors went even further by allowing an appeal 
in all cases, ‘‘quasique partes nunquam satis audiri possent,” as Schilter 
says“ and by adding a querela nullitatis in all cases where the compromissum 
was void according to Roman law and above all a right of revocation 
within ten days from the day when the award was given.“ All these 
remedies were not clearly distinguished from each other; and, in addition 
to many local divergences,“ there were many unsettled controversies 
among legal writers. But, throughout, the principle was firmly upheld 
that arbitrators in the normal sense of the word, i.e. arbitri in the technical 
language of the time, had to decide according to the law. 

(e) In France the situation was not very different. Legislation had 


“See, e.g., Sale of Goods Act, s. 9; French Code Civil, art. 1592; German BGB, s. 317; 
Tore Almen, Skandinavisches Kaufrecht (German translation by F. Neubecker, Heidel- 
berg, 1922), vol. 1, at p. 77. On Roman law, see Gaius Inst. 3, 140, Just. Inst. 3, 13, 1; 
W. W. Buckland, A Textbook on Roman Law, at p. 485. 

“\It is especially to be found frequently in the widely used popular law vocabularies. 
See, e.g., the manuscript vocabulary, which E. Seckel styled Collectio terminorum 
legalium (about 1450) and from which he published a significant part of the article 
‘Arbiter’ in Bettrdge sur Geschichte beider Rechte im Mittelalter (Tiibingen, 1898), vol.I, 
at p. 288. The tremendous influence of these fifteen-century vocabularies can best be 
seen from the fact that some eighteenth-century dissertations have obviously not 
remained uninfluenced by their wording, see, e.g., J. E. A. Ziegler, De Arbitris Com- 
promissariis (thesis, Erfurt, 1737), at pp. 137. 

“See H. Krause, op. cit., at 54f,. 

“Jbid., at p. 80. 

“This, of course, was taken over from Roman law. 

“See, e.g., D. van Halteren, De Arbitris (thesis, Leyden, 1791), at p. 33f. 
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not touched our problem; as a matter of fact, the Ordonnance of 1667 
mentioned arbitration only in a very casual manner.“ There was, 
however, considerable literature upon it and the theory that arbitri and 
compositores amicabiles were in French law one and the same thing*’ had 
made some headway amongst legal writers without indeed having been 
accepted by the majority of them.** It appears, however, that some 
doubts remained among legal practitioners, and the desire to resolve 
them was one of the motives which influenced the authors of the Code de 
procédure civile.“* On the other hand, much stronger than this practical 
consideration was the impression left by the fact that Roman law, as it 
was then conceived, seemed to provide for arbitration in accordance 
with the rules of law; and it was again the rule that compromissum ad 
similitudinem iudiciorum redigitur which was considered to embody 
that principle. The distinction between arbitrators proper and amiables 
compositeurs was, therefore, retained in the Code de procédure civile; and 
the binding force of the law for arbitrators proper, and the distinction 
between them and the amiables compositeurs, as well as the multiplicity 
of remedies by which an award can be attacked, were taken over with 
only minor alterations from the former law. However, the motives 
contain a remark that amiable composition seemed to be more frequent 
than arbitration proper.®° 

On the other hand, arbitration did not, as such, enjoy the favour 
of the French legislator. After the enthusiasm of the Assemblée cons- 
tituante which had seen in arbitration “le moyen le plus raisonable de 
terminer les contestations entre les citoyens’’ (statute of August 24, 1790, 
tit. I, art. 1) the Code Napoléon marked a distinct setback in the history 
of arbitration—a setback whose consequences endure until the present: 
even today a submission of future disputes to arbitration is invalid in 
France and Belgium except if both parties are merchants. 

(f) The tendency to free arbitrators entirely from the fetters of the 
law did not triumph, so far as modern law is concerned, until the nine- 
teenth century. One might perhaps feel inclined to believe that its 
growth was connected with the growth of a more stable system of arbi- 
tration which took place in that century, i.e. the establishment of perma- 


“Tit. XXX, (Des dépens), art II. On the earlier history of arbitration in France, 
see S. C. T. Mongalvy, Traité de l’arbitrage (ed. 2, Paris, 1832), vol. I, at pp. 6-26. 

“See, e.g., F. Serpillon, Code civile ou commentaire sur le ordonnance de 1667 (place 
of publication unknown, 1776), ad. loc. 

*8See P. Bornier, Conférences des ordonnances de Louis XIV, (nouv. éd., Paris, 1755), 
vol. I, at p. 268. 

“Code de procédure civile avec le rapprochement etc. par un Jurisconsulte, vol. II 
(contenant les motifs et rapports), (Paris, 1806), at p. 367. 

*°Tbid., at p. 357. 
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nent arbitration tribunals instituted by commercial associations of all 
kinds. However, this reason was not mentioned by anyone, and it 
appears much more likely that the change took place on purely doctrinal 
grounds. The first code to make amiable composition the legal rule 
instead of the exception was the Loi sur la Procédure of the canton of 
Geneva. The motives of that code deal with our problem as follows:*! 

Nous avons dit que le Code de Procédure [i.e., the former law] contenait plus- 
ieurs dispositions obstructive de l’arbitrage. Telle est celle qui exige que les parties 
et les arbitres suivent les délais et les formes établis pour les tribunaux. Telle est 
encore celle qui prescrit aux arbitres de décider aprés les régles du droit. Tout le 
bien de l’arbitrage disparaissait par-la; car les avantages de ce mode consistent 
précisément, et dans la substitution d’une marche plus simple, plus accélerée, aux 
formes plus réguliéres, mais plus longues, plus cofiteuses des tribunaux, et dans 
la faculté accordée aux arbitres de faire ceder la rigueur du droit aux préceptes 
de l’équité en pronongant d’aprés leur conscience, ex aequo et bono. 

L’arbitrage était comme anianti par ces deux dispositions, mais ce qui le sauva, 
ce fut le pouvoir donné aux parties de déroger 4 la loi, de renoncer 4 tout ce systéme 
de rigueur; sans cette clause il est qu’aucun compromis efit jamais été contracté 
sous l’empire de ce Code. 

Nous revenons a des formes simples, expéditives, conformes a l'esprit et au but 
de l’arbitrage. 

It will be seen that the author of the motives, quite contrary to the 
actual historical development, believed that he was restoring a power 
to the arbitral tribunals which they in reality had never possessed. 
Furthermore, his arguments as to the binding force of the law as opposed 
to those relating to the forms of procedure are weakened by his 
admission that, in view of the freedom of the parties to give their arbi- 
trators power to decide ex aequo et bono, no serious damage to the cause 
of arbitration in general has so far ensued from the binding force of 
substantive law. At the same time, the influence of the historical 
school and its research in Roman law made itself felt. It became 
obvious that it was impossible to derive the binding power of the law on 
arbitrators from Roman sources and the same was true of all the mani- 
fold remedies against awards which the usus modernus had introduced. 
While Gliick and others retained the binding force of those legal pro- 
visions which decided a case immediately, there were others who went 
much further. But the question remained controversial among the 
pandectists until the end of their period,” and the legislators of the first 
three-quarters of the nineteenth century were by no means unanimous. 
The codes of Bavaria (1869, Act. 1332) and Baden (1864; s. 1075) and 


aP. F. Bellot, Exposé des motifs de la loi sur la procédure civile pour le canton de Genéve 
(Geneva, 1821), at p. 230. 

®See F. C. Sintenis, Das pract. gemeine Zivilrecht. (ed. 3, Leipzig, 1869), vol. III, at 
p. 504, no. 133, with further quotations; H. Krause, op. cit., at p. 106. 





16 Tue UNIversity oF Toronto LAw JOURNAL 


the Prussian draft of 1864 (s. 1372) retained the binding force of sub- 
stantive law, but deviated from the Code Napoléon in abolishing that of 
procedural rules. The Belgian draft followed the example of the Code 
of Geneva. 

(g) The turning point came with the coming into force of the German 
Code of Civil Procedure of 1877. This law was preceded by a draft code 
prepared for the north German federation of 1870. In the committee 
entrusted with the preparation of this draft, the majority voted contrary 
to the advice of the representatives of the government—in favour of the 
absolutely unfettered discretion of arbitrators.** The final code of 1877 
took its respective provision over literally from the north German draft 
and the motives refer expressly to the Belgian draft® and to the Code of 
Geneva. The arguments, by which the motives justify the new law, 
follow the lines of the Geneva motives:* 

By submitting themselves to arbitration the parties want to escape from the 
difficulties and complexities arising from the application of the law. They intend 
that the law as between them should be what the arbitrators, according to their 
conscientious conviction—ex aeque et bono—determine. They will therefore as a 
rule consider the arbitrators to be friendly mediators—amiables compositeurs, as 
the Belgian draft says—and it is obvious that they do so consider them whenever 
they appoint as arbitrators persons who are not learned in the law. As a rule 
therefore the goal of arbitration is attained only when the arbitrators are not bound 
to follow the ordinary rules of law when giving their awards. 

The modern permanent arbitration tribunal with its learned secretary, 
clerk, or assessor was obviously not at all present to the mind of the 
legislator. The analytic argument put forward by him is anything but 
convincing in the face of the historical evidence. That for the first 
time in modern legal history the code of a great country combined the 
binding force of submission even with regard to future disputes with 
easy enforceability of awards and complete freedom of the arbitrators 
to decide in accordance with their own discretion, passed virtually un- 
noticed. All modern codes belonging to the second group, as described 
above, have tended to follow in the footsteps of the Geneva and the 
German codes. 

(hk) That the history of arbitration in the Anglo-Saxon countries 
was very different from the general trend of the respective development 
on the continent is well known. It is unnecessary to repeat here the 


Begriindung des Entwurfs einer Civilprozessordnung, Deutscher Reichstag, II. Legis- 
latur-Periode, I, session 1876, ad no. 6, p. 476; C. Hahn, 1 Materialien zur CPO (Berlin, 
1880), at pp. 4937. 

“H. Krause, op. cit., at p. 133. 

This draft has never become law in Belgium; see F. Norden, Rechtsverfolgung in 
Belgien (Berlin, 1916), at p. 5. 

“ Begriindung, at p. 494. 
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story of the influence of Coke’s dictum in Vynior’s Case on American law 
and the reactions of recent economic developments on the statutory law 
of the individual American courts.5’ It is equally unnecessary to 
describe the growing power of the central courts in England which— 
quite contrary to the development in most continental countries—gave 
much less freedom and occasion to arbitration than was the case else- 
where.** We must confine ourselves here strictly to the development 
of our own specific problem with its indispensable ramifications. As 
early as the end of the sixteenth century, judges tried to remove cases 
from the courts of arbitration into their own courts**—an attitude quite 
foreign to a continental judge—and, as a result, one of the first, if not 
the first, of English monographs on arbitration admonished arbitrators to 
watch the limits which the law has set them. It would, however, be a 
mistake to believe that under the old common law arbitrators were 
bound to follow strictly the rules of the ordinary law. The author of 
the Arbitrium redivivum (1694) writing some years before the enactment 
of 9 & 10 Wm. III, c. 15 makes it quite clear that this is not so:*® ‘‘For 
though it be said that the power of the Arbitrators is such that they 
may judge according to their will and pleasure and therefore greater than 
that of any public judge; yet they must keep themselves within their 
jurisdiction and their awards must be measured by the rules of the law. 
’Tis true they are not so tied up to formalities as our lawyers; notwith- 
standing there are many things which must be observed to make their 
arbitraments good and effectual.” 

These ‘‘many things’’ are summarized in Bacon's Abridgment" as 
the requirements “that it [ie. the award] be made according to the 
submission; that it ought to be certain, that it ought to be equal and 
mutually satisfactory;* ... of a thing lawful and possible; that it 
must be final.’”’ In his monograph on awards,® Bacon states expressly 
that an award is ‘called an Arbitrament, because that the parties have 


57See on this J. H. Cohen, Commercial Arbitration and the Law (New York, 1918), at 
pp. 53ff; W. Sturges in 1 Internationales Jahrbuch, at p. 152; S. A. Jones, ‘Historical 
Development of Commercial Arbitration in the U.S.A.” in 12 Minnesota Law Review 


(1928), at pp. 240f,. 


588W. S. Holdsworth, History of English Law (London, 1924), vol. V, at pp. 130, 1497. 

‘*Tbid., at p. 130, note 7. 

In the preface (pages not numbered); and see W. S. Holdsworth, History of English 
Law (London, 1938), vol. XII, at p. 392. 

"5th ed., 1736, vol. I, at p. 131. The same arrangement is still to be found in 
J. Bonvier’s American edition of that work (Philadelphia, 1846). 

®This is explained (p. 144) as follows: ‘‘That which is awarded to be done to one 
must be an advantage to both, so as to end the controversy, and discharge one as well 
as give satisfaction to the other, for if it does not, it is manifestly unjust.”’ 

The Compleat Arbitrator or the Law of Awards (1770), at p. 1. 
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willingly submitted their differences to others, to determine them arbi- 
trarily, and according to their own Opinions and Judgments as honest 
and disinterested Men, and not according to Law.”’ It might therefore 
be thought that arbitrators under the common law did not have to pay 
much more regard to the ordinary rules of law than is imposed upon 
them by the system already referred to in the Geneva and German 
codes. This belief, however, does not correspond with the facts, be- 
cause it would mean leaving out the great weakness which under English 
law, even more than under Roman law, was a characteristic feature of 
the submission to arbitration. 

If a submission is at any time ‘‘countermandable, though made 
irrevocable by the express words of the deed,’ and if this power of 
revocation can be restricted only by an agreement that the submission 
should be made a rule of court and was actually so made,® the corrective 
power of the courts and the parties vis-a-vis the arbitrary tribunal is so 
much greater than any modern system allows, that a comparison can 
only confirm the conclusion which was drawn from the development in 
the civil-law countries, i.e. that weakness of the submission and freedom 
of the arbitrators are correlative institutions. The English rules as to 
the setting aside of the award also contain at least one provision which 
goes somewhat further than continental laws usually go, i.e. the rules 
relating to the setting aside of the award on the ground of misconduct 
and of error of law appearing on the face of the award. 

The modern English rule according to which an arbitrator may be 
compelled to state a case for the opinion of the court is wholly unknown 
to English common law. There are some cases from the earlier half of 
the nineteenth century where a special case was stated,® but in none of 
them was there any compulsion on the arbitrator to state the case. The 
rule to be derived from these cases can, therefore, go no further than 
that the arbitrators had a power—not a duty—to state a special case for 
the opinion of the court.*? This power was confirmed by the Common 
Law Procedure Act, 1854,** but the act did not impose any duty upon 
the arbitrators to state a case. The rule remained, as Williams J. laid 
it down in Holloway v. Francis,® that the court ‘‘cannot interfere to set 
aside an award except in cases of misconduct or for some fatal defect 
appearing on the face of it.” 

The bill as introduced in the house of lords by the lord chancellor in 


“See Bacon's Abridgment, at p. 134. 69 & 10 Wm. III, c. 15. 

% Ferguson v. Norman, (1837) 4 Bing. N.C. 52; Bradbee v. Christ's Hospital, (1842) 
4M &G. 714. 

*Q. M. Hogg, Law of Arbitration (London, 1936), at p. 109. 

6817 & 18 Vict., c. 125. 69/1861) 9 C.B.N.S. 559. 
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1889 did not impose on the arbitrator any duty to state a consultative 
case for the opinion of the court. It provided in s. 7 for stating an award 
in the form of a special case in the same way as the statute does now, 
but this was entirely in the discretion of the arbitrator. The amend- 
ment providing for the consultative case to be stated during the course 
of the reference was made in the standing committee.” It was only 
in the committee stage, too, that the court was given power to compel 
the parties to state a consultative case for the opinion of the court. 
Unfortunately there is no printed record of the committee’s delibera- 
tions." It is therefore impossible to ascertain whether they were 
clearly aware” of the three far-reaching innovations which were implied 
in the amendment of s. 19, viz.: (a) that arbitrators had to judge in 
accordance with the law; (6) that they could be compelled by the parties 
to do so; (c) that this could be done by a method which was, as far as 
can be seen, a complete novelty not only in English law, but generally. 

Since then English law has developed further in the same direction. 
By the Arbitration Act, 1934,7* the court was given power to direct 
that an award might be stated in the form of a special case for the 
opinion of the court, viz., the court was given the same power with 
regard to an award case as had been provided for by the Act of 1889 
with regard to the consultative case. The rule as provided for in the Act 
of 1889 has also been adopted by most Dominion, colonial, and other 


British legislatures and by some American states.” It has not been 


7°Lord Bramwell’s rival bill contained no similar provision. 

The debates in both houses were very short and give no clue of the legislative 
intention on the introduction of the new law. 

Foreign observers may therefore be forgiven if they fail to appreciate the impor- 
tance of the ‘‘stated case.’’ Even an authority of Dr. Algot Bagge’s rank (see ‘‘The 
International Chamber of Commerce and the Development of International Arbi- 
tration’’ (off-print in honour of the 10th congress of the international chamber of 
commerce, 1939, from the Nordisk Tidsskrif for International Ret, Copenhagen, 1939)) 
appears to believe that English law provides for nothing but a moral obligation on the 
part of the arbitrators to abide by the rules of law. 

7924 & 25 Geo. V, c. 14. 

™4So, e.g., all Canadian provinces with the sole exception of Quebec (see Ontario, 
R.S.O. 1937, c. 97, s. 26; Saskatchewan, R.S.S. 1930, c. 68, s. 28; Alberta, R.S.A. 1922, 
c. 98, s. 14; Nova Scotia, R.S.N.S. 1923, c. 228, s. 21; British Columbia, R.S.B.C. 1936, 
c. 98, s. 14; New Brunswick, R.S.N.B. 1927, c. 9, s. 23; Manitoba R.S.M. 1913, c. 29, 
s. 29; Prince Edward Island Arbitration Act, 23 Geo. V, c. 15, s. 20). See also, e.g., 
New Zealand, s. 20, Arbitration Act, 1908 (no. 8); Victoria, s. 19, Arbitration Act, 1928; 
Tasmania, s. 20, Arbitration Act, 1892; Federated Malay States, s. 12, Arbitration 
Enactment, 1912; Trinidad and Tobago, s. 19, Arbitration Ordinance, 1898; Bermudas, 
s. 18, Arbitration Act 1924, etc. There is, however, no uniformity even among the 
lesser British dependencies: see, e.g., Uganda, s. 8, Arbitration Ordinance, 1930. 

See above, note 12. 
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followed in South Africa,” nor in India, where the arbitrators are given 
power to state a case, but are under no obligation to do so.” Among 
the American states, the majority have not followed the course adopted 
by the English Arbitration Act, and, as already stated, American com- 
mon law has retained the attitude which the English common law took 
before the coming into force of the Arbitration Act, 1889. 


IV. AMIABLE COMPOSITION IN PUBLIC INTERNATIONAL LAW 


Among the arguments usually urged in favour of amiable composition, 
the one most frequently heard in modern times is the assertion that the 
parties, when agreeing to arbitration, as a rule intend to free their arbi- 
trators from any legal fetters. In many instances, adherents of amiable 
composition even go so far as to assure us that in the views of the parties 
it is of the essence of arbitration that the arbitrators are not bound by 
the law. The fact that so many authors—apparently acting indepen- 
dently—repeat this assurance, tends to lend it greater force than it might 
have on its own merits.”* But isit convincing? Is it true that freedom 
from the guidance of the rules of law is of the essence of arbitration? 

(i) In international law, the answer given to this question by the 
majority of writers is decidedly not in the affirmative. Arbitration in 
international law has this in common with commercial arbitration, 
that the parties submit their dispute to a self-chosen judge. Whatever, 
therefore, the difference might be between the two forms of settlement 
of disputes, the analogy between them is sufficiently strong to enable us 
to compare the two institutions with regard to elementary essentials. 
English writers on international law are at one in denying to inter- 
national arbitrators the power to decide otherwise than in accordance 
with the rules of law;’* but, although continental authors are inclined 
to concede to them a somewhat larger freedom of discretion within the 





See M. Nathan, Common Law of South Africa (Grahamstown 1907), vol. 4, at 
p. 2382. 

171 Encyclopedia of the General Acts and Codes of India (1935), at p. 108. 

78See, e.g., in 1776, F. Serpillon, op. cit., in 1821; P. F. Bellot, op. cit.; in 1877, the 
German motives; in 1929, R. David, op. cit., at p. 106. 

79. Oppenheim, International Law (ed. 5 by H. Lauterpacht, London, 1935), vol. II, 
at p. 25; W. E. Hall, A Treatise on International Law (ed. 8, by A. P. Higgins, Oxford, 
1924), at p. 419; J. L. Brierly, Law of Nations (ed. 2, Oxford, 1936), at p. 210; H. Lauter- 
pacht, Function of Law in the International Community (Oxford, 1933), at pp. 3127; 
T. B. Moore, Digest of International Law (Washington, 1906), vol. VII, at p. 25; C. C. 
Hyde, International Law (Boston, 1922) vol. 2, at p. 112; J. L. Brierly, ‘“‘Régles du 
droit de la paix’’ in 58 Recueil des Cours, Académie de Droit International (1936), at 
p. 133; R. Y. Hedges, ‘‘Juridical Basis of Arbitration,” in 7 British Year Book of Inter- 
national Law (1926), at p. 110. 
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limits of the law, yet they do not allow them to decide ex aequo et bono 
in those cases where the parties have not expressly granted the power 
to do so.*® According to the prevailing view, if arbitrators have been 
allowed to decide in accordance with equity, this does not mean that 
they are to decide ex aequo et bono and to depart from the rules of law,™ 
although this power is seldom granted in cases other than those generally 
termed ‘non-legal disputes.’’ Rather does it mean that the general 
rules of jurisprudence are to be preferred to local or national laws, and 
it has sometimes been understood to mean that the general rules of 
Anglo-Saxon equity law have to be applied. Even the clause that the 
arbitrator should decide in accordance with the “principles of justice” 
is, according to Professor Lauterpacht,* to be interpreted in the sense 
of allowing only a decision in accordance with legal justice, and he 
quotes in support of his view a most significant dictum of an inter- 
national arbitrator who, when called upon to decide according to what 
he would deem “most just,” stated that in his view this clause implied 
for him “‘l’obligation de déterminer en préalable quelle est la législation 
qui devra le guider dans la recherche de la solution juste.""* Another 


SF. v. Liszt, Vélkerrecht (ed. 5 by M. Fleischmann, Berlin, 1925), at p. 421; P. 
Fauchille, Traité de droit public, (ed. 8, Paris, 1926), vol. I, part 3, no. 952; M. C. To- 
cornal, Nociones de Derecho Internationel (Madrid, 1923), vol. I, at p. 574, says that to 
grant arbitrators the power to decide ex aequo et bono ‘‘contraria todas las nociones cien- 
tificas del arbitrage.’’ D. Schindler (see below, note 82) states: ‘‘It is self-understood 
that legal disputes have to be decided in accordance with the existing law’’ (at p. 158). 
H. Wehberg, ‘“‘Zum Unterschied zwischen internationalen Schiedsgerichtsbarkeit und 
internationalen Gerichtsbarkeit"’ in 54 Juristische Wochenschrift (1925), at pp. 1192f., 
thinks that some measure of free discretion is required in view of the many large gaps 
which international law still shows. 

S\H. Lauterpacht, Function of Law in the International Community (Oxford, 1933), 
at p. 314, and Private Law Sources and Analogies in International Law (London, 1927), 
at pp. 6377. Tothe same effect see Cour permanante d' Arbitrage, proceedings of tribunal 
of arbitration convened under the proceedings of the special agreement between the 
U.S.A. and Norway, reprinted in 17 American Journal for International Law, at p. 383. 

"See, generally, D. Schindler, Die Schiedsgerichtsbarkeit seit 1914 (Stuttgart, 1938), 
at pp. 158f. with copious references; M. Habicht, The Power of the International Judge 
to Give a Decision ex aequo et bono (London, 1935), at pp. 61-5; the remarks of Judge 
Manley Hudson in the Meuse Case quoted by Berlia (see below, note 88), at p. 193; and 
H. Lauterpacht, Analogies, at p. 65. 

80>. cit., at p. 66. 

“J. P. Francois, ‘Droit de la paix”’ in 66 Recueil des Cours, Académie de Droit (1938), 
at pp. 220f., states that an arbitrator with power to decide ex aequo et bono should not 
depart from the written international law except if the result would be contrary to the 
“esprit de justice.’’ A significant example of extreme vagueness of language which may 
be mentioned here can be found in the Commonwealth of Australia Arbitration (Public 
Service) Act, 1920-9. Under this act the public service arbitrator shall, before offi- 
ciating, take an oath that he will ‘‘do right to all manner of people according to law”’ 
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modern writer on public international law states quite correctly that it was 
only with the development of international arbitration that the inter- 
national lawyer assumed an important role.® 

(ii) It would be interesting and significant to conduct an enquiry 
into the question as to how often and with what results commercial 
arbitrators who have been given the power to do so have actually devi- 
ated from the rules of their substantive law.% The material available 
in print is, however, scarcely sufficient to enable such research to be 
done.*? Here again it may be possible to draw inferences from arbi- 
tration in public international law. A recently published French dis- 
sertation®* aims at collecting decisions of international arbitration tri- 
bunals which are professedly based on an equity clause contained in the 
submission and contrasts them with decisions where the arbitrators 
have given their decision without reference to the existence of such a 
clause. The material so collected may be incomplete, but it is significant 
that the number of decisions cited in the first category is much smaller 
than those coming in the second. Of the twelve cases listed in the first 
category, only a few are such as could be dealt with by commercial 
arbitration tribunals. Of these indeed in one case, i.e. the Gentini Case, 
the arbitrator refused to decide contrary to the law.** The decision in 
another case, i.e. the Elderedge Case,®*® was admittedly based on what 
the arbitrator, General P. A. Herran (Colombia), conceived to be just. 
But many readers of his judgement will probably reflect that a judge- 
ment in accordance with the law would have been more “‘equitable.’’™ 


(s. 10); but s. 13 enjoins him to ‘‘act according to equity, good conscience and the sub- 
stantial merits of the case, without regard to technicalities or legal forms,’’ while s. 22 
stresses that he may not, except in so far as otherwise is provided, make any deter- 
mination not in accord with the law or the regulations of the Commonwealth. The 
legal profession will probably feel gratified for being expressly excluded (s. 19) from 
the administration of this bewildering enactment. 

%M. D. von Redlich, Law of Nations (ed. 2, New York, 1937), at p. 451. 

Such a study would form a most valuable material for the preparation of legal 
reforms. 

"It is regrettable that neither the American Arbitration Association nor the London 
court of arbitration publishes any of their decisions. 

88A. Berlia, Essai sur la portée de la clause de jugement en équité en droit des gens 
(thesis, Paris, 1937). 

8°A. Berlia, at pp. 64f. 

A. Berlia, at pp. 197. 

"The facts in the Elderedge Case were these: the plaintiff, a U.S. citizen, had bought 
a bill of exchange drawn by the defendant, the Peruvian government, on a London 
bank from the agent of a Colonel Aldao after the Peruvian government had already 
paid the amount of the bill to Colonel Aldao. The Peruvian government had been 
told that the bill had been lost and could therefore not be handed over to them, and to 
prevent further circulation of the bill they had advertised publicly that the bill had 
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V. THE PROBLEM DE LEGE FERENDA 


The only way to arrive at a just appreciation of the value of the 
three different systems is, therefore, through a survey of the literary 
criticism to which they have been subjected both within and without 
the various countries in which they are in use. The necessity of con- 
fining the present study within reasonable limits renders it necessary to 
limit the discussion to France, Germany, the British Empire, and the 
United States. 

(i) Under the French system, arbitration in the strict sense of the 
term in practice plays a minor part compared with amiable composition.” 
The French system, therefore, labours under the disadvantage that what 
in practice is the rule appears as the exception in the Code of Civil Pro- 
cedure. In effect this amounts to a clear disapproval by actual legal 
practice of the rule contained in the Code. Legal writers, too, have 
expressed themselves very unfavourably on the general attitude of the 
Code towards arbitration. Professor Garsonnet in the official motifs 
of the French Reform Draft of 1894 remarks: “Les auteurs du Code 
ont entouré l’arbitrage volontaire de précautions et de restrictions 
exagérées dont on peut aujourd’hui apprécier l’effect. II suffit de 
consulter les recueils de jurisprudence pour voir que cet arbitrage fait 
naftre 4 un grand nombre de procés et ne sert que trop souvent qu’a 
perpétuer les contestations qu’il est destiné A trancher rapidement.” 
In the latest edition of his treatise on the French law of civil procedure, 
Professor Garsonnet has maintained this criticism™ and he is supported 
by other recent writers such as Professor David,“ M. Bernard,® and 
M. Vuillemin.” Indeed none of the statutes on arbitration which has 


been paid and that no payment would be effected on its presentation. Elderedge 
bought the bill nine months after this announcement and never received the formal 
endorsement of Colonel Aldao. All he got was an informal note of transfer from the 
latter’s agent which had no legal value under Peruvian law. He paid 25 per cent of 
its face value for the bill. It is certainly most difficult to see what induced the arbi- 
trator to decide this case against the Peruvian government and why he believed that 
a judgement in accordance with the rules of law would have been inequitable. On the 
right sometimes granted to arbitrators in boundary disputes to make a solution inter- 
médiaire, see H. Lammasch, Die Lehre von der Schiedsgerichtsbarkeit (Stuttgart, 1914) 
at pp. 181f. 

®R. Vuillemin, De l'’ Arbitrage commercial (Paris, 1931), at p. 155; R. David, op. cit., 
at p. 106. But Vuillemin adds that some regulations of commercial organizations 
provide that the arbitrators can have recourse to the opinion of a lawyer for the purpose 
of elucidating difficult questions of law. 

%E. Garsonnet et P. Cézar-Bru, Traité de procédure civile (Paris, 1925), vol. VIII, 
at pp. 6447. 

“Op. cit., at p. 106. *%Op. cit., at p. 586, no. 998. 

*R. Vuillemin, op. cit., at p. 224. 
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come into force during the last three or four decades has thought it 
advisable to adopt the French system. On the other hand, the system 
is more deeply rooted in France and Belgium than might be concluded 
from this criticism and from the emphasis with which Professor David 
recommends the abolition of arbitration proper and its replacement by 
amiable composition. We should imagine that the perpetuation of 
disputes, of which Professor Garscnnet complains, is at least partly 
caused or increased by the binding force of both the rules of substantive 
and adjectival law on the arbitrators. But the French draft of 1894 
does not propose to alter the law in this respect, and the Belgian 
draft of 1859, which did so, met with speedy disaster; the legislative 
bodies refused to accept it and the reform of civil procedure in Belgium 
received a setback from which it has never recovered. The feeling 
which M. Bernard expresses is probably general: 

Il nous parait dangereux d’admettre en pratique que la clause d’amiable com- 
position constitue la régle en matiére d’arbitrage. Cette clause fait dépendre 
d’une facon absolue et 4 peu prés sans contréle, le sort du litige de la bonne foi des 
arbitres. Sa valeur dépend donc dans une grande mesure, de la personnalité des 
arbitres. Dans la plupart des cas, elle est ignorée des parties compromettantes 
lorsqu’elles sont liées par une clause compromissoire. . . . C'est, pour ce motif, . . . 
que nous jugeons préférable la solution de l'article 1019 du Code de procéd. civile.*’ 
If the French system were reversed, i.e. if amiable composition would 

become the rule and arbitration proper the exception, this would mean 
virtually the adoption of the system in force at present in parts of the 
United States, especially in the state of New York, and in Germany. 
This is the system, sponsored by the international chamber of com- 
merce and also to a certain extent by the American Arbitration Associ- 
ation, which was adopted by the Rome Institute’s draft. But the 
experience with that system in those countries where it has been in 
actual use is not encouraging. 

(ii) That the German legislator wanted the arbitrators to be free to 
decide according to their own ideas of justice was clearly expressed in 
the debates of the drafting committee. But the text of the law is silent 
on the point. This silence gave rise to a scientific dispute, i.e. whether 
the intention of the legislature, as expressed in the preparatory stages 
of the Code but not in the final text, should be considered as binding. 
A not inconsiderable number of scholars, among them writers of high 
authority, thought that it should not, and preferred the older solution 
as adopted by the former civil law.®* It is obvious from their writings 





"Op. cit., at p. 595. 

**See the bibliographic notices in F. Prager, Schiedsrecht (Miinchen, 1930), at p. 131, 
and also R. Littauer, in 55 Zeitschrift fiir Zivilprozess, at pp. 24f7.; P. Oertmann ‘‘Schieds- 
richter und staatliches Recht"’ in 47 Zeitschrift fiir deutschen Zivilprozess, at pp. 105f,. 
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that they voted against the free discretion of the arbitrators not so 
much for reasons suggested by the text of the Code or of other German 
statutes, but because they disapproved the giving of unrestricted power 
to arbitrators and feared that arbitration as a system would suffer from 
such a solution. In legal practice, however, their view was rejected 
by the German supreme court which decided, in accordance with German 
legal tradition, that the intentions of the legislative body were to be 
respected. Further development, however, disclosed that the warnings 
of the other school of thought were only too well founded. Within a 
few decades strong opposition to arbitration arose. The main argu- 
ment against arbitration was that it was used as an efficient weapon by 
great concerns and combines against smaller firms and trades-people 
who signed arbitration clauses either without knowing what they were 
doing—the arbitration clause often forming an insignificant part of a 
lengthy document—or under economic pressure from their powerful 
business friends. Other arguments were the lack of certainty of what 
the award would be, the decrease of the influence of the state courts, 
and, above all, the negative attitude of the courts of arbitration towards 
the rules of the law of the land.** One well-informed writer spoke 
frankly of a state of absolute lawlessness.'° For many years, the 
procedure in arbitration was the subject of reform debates. As early 
as 1916, the demand for comprehensive reform of the rules was raised 
by no less an authority than Professor Nussbaum. Since then the 
problem has not been settled and the successive stages of its develop- 
ment show that dissatisfaction is constantly increasing. In 1925, the 
Reichs-Cartel-court, one of the supreme courts of Germany, published 
an opinion in which a number of abuses and disadvantages of arbitration 
were enumerated.'" In the same year, arbitration was the subject- 


The little article on ‘Arbitration in Germany” by E. C. Weiss in 43 Law Quarterly 
Review (1927) goes completely wrong on this point as well as on many others: see 
R. Kahn “‘Arbitration in England and Germany”’ in 12 Journal of Comparative Legis- 
lation (1930), at pp. 58f. and A. Nussbaum in 2 Internationales Jahrbuch, at p. 384. 
Mr. Weiss’s criticism of the German system is, therefore, in the form in which he puts 
it, completely unjustified. 

"See, e.g., F. Stein and J. Juncker, Grundriss des Zivilproszessrechts und des Kon- 
kursrechts (ed. 2, Tiibingen, 1924), at p. 350; P. Otermann, Grundriss des deutschen 
Zivilprosessrechts (Erlangen and Leipzig, 1924), at p. 238; Schiffer, Die deutsche Justiz 
(Berlin, 1928), at pp. 259f.; A. Nussbaum, in 55 Juristische Wochenschrift (1926), at 
pp. 13f.; v. Staff, in 31 Deutsche Juristenzeitung (1926), at p. 1285; Katz, 31 Deutsche 
Juristenzeitung, at pp. 1133f.; L. Rosenberg in 36 Deutsche Juristenseitung (1931), 
at p. 52. 

10°F. Grossman-Doerth, Recht des Uber-seekaufs (Mannheim, Berlin, Leipzig, 1930), 
vol. I, at pp. 47 and 67. 

1131 Deutsche Juristenseitung (1926), at p. 500. 
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matter of a heated debate at the general meeting of the Deutsche Juris- 
tentag at Cologne. While most of the speakers declared themselves in 
favour of the principle of arbitration, nearly all of them complained about 
actual arbitration practice and various resolutions were adopted pro- 
posing a number of reforms. One of these resolutions read as follows: 
“The arbitrators are, when making their award, bound to follow the 
rules of law except in so far as by the submission another regulation has 
been and could be provided.”’” This resolution which was adopted 
by a considerable majority, probably accounted for the fact that the 
German Bar Association (Deutscher Anwaltsverein) took the matter up 
and instructed one of its then leaders, Dr. A. Heilberg of Breslau, to 
prepare a draft statute altering the provisions of the Civil Code. Dr. 
Heilberg’s proposal (s. 1038a) reads as follows:'* ‘The submission 
does not as such entitle the arbitral court to decide otherwise than in 
accordance either with the law of the place of arbitration or with the 
law governing the legal relation of the parties.’ Dr. Heilberg justifies 
his proposal by the following arguments:™ ‘As a rule the parties do 
not desire anything but a decision in accordance with the rules of positive 
law. ... The party who won his or her case because the arbitrators 
believed that they were not bound by the law, may be inclined to praise 
the arbitrators, but the other party would be justified in complaining 
about a miscarriage of justice.” 

Shortly afterwards the Berlin chamber of commerce suggested an 
enquiry into the actual state of the law of arbitration in the form of a 
survey of forms of submission in use among the members of the more 
important commercial associations in Germany. Only comparatively 
few of these were found to deal with the problem at all, and only one 
provided for the binding force of the rules of law. The authors entrusted 
with the enquiry declared themselves nevertheless against arbitration 
by free discretion: ‘It should not be left out of account . . . that, 
in the drafting of contracts and other agreements, the rules of law are 
taken into consideration. From this it follows that . .. only a de- 
cision based on these rules can do justice to the parties, while a decision 


18 Verhandlungen des 34 Deutschen Juristentages (Cologne, 1926), vol. II, at p. 610. 
The problem had been introduced to the assembly in a highly valuable report by the 
Hamburg advocate, Professor M. Leo ( Verhandlungen, vol. I, at pp. 179f.) which con- 
tains a lucid exposition and some account of the historical and comparative aspect of 
our question. 

18A. Heilberg, ‘“Schiedsgerichtsvertrag, Schiedsgericht und _schiedsrichterliches 
Verfahren” in Deutscher Anwaltsverein, Druckschrifien, no. 15 (Berlin, 1929), at p. 9. 

MOD. cit., at p. 25. 

16F. Reimer and A. Mussfeld, Die kaufmdnnischen enene Deutschland 
(Berlin 1931), at p. 151. 
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based on ‘equity’ will be hard on that party which . . . conformed in its 
transactions with the actual law in force.” 

In the same year the Reich’s ministry of justice published the official 
draft of a new Code of Civil Procedure. The draft recognized the neces- 
sity for change, but thought that abuses could be stopped by special 
measures safeguarding weaker parties against their being bound by 
submissions imposed upon them by the overwhelming economic strength 
of their opponents.!® 

After the 1933 revolution, the main provisions of the 1932 draft, in 
so far as they relate to arbitration, were incorporated into the Code:!" 
but arbitration did not win favour under the new rules. To the totali- 
tarian state, with its doctrine of the all-enslaving power of the state 
(or more correctly, of the armed groups and their leaders) arbitration 
means an attempt of private individuals to free an important part of 
their activities from the dominating yoke of the governing group. It 
is not surprising, therefore, that such “‘scientific’’ writings as are per- 
mitted to appear in print are definitely opposed to arbitration.’ In 
the first year after coming to power, the new government ordered all 
its subordinate authorities in future not to submit to arbitration dis- 
putes in which the Reich was involved (which includes disputes of the 
Reichsbahn, the public schools, universities, etc.), but to reserve such 
disputes to the jurisdiction of the ordinary courts of law.’ Municipal 
and provincial authorities have acted similarly. In international dis- 
putes, the policy of the exchange control authorities, to whom every 
international agreement must be submitted for approval before it be- 


1%The published motives (Entwurf einer Zivilprosessordnung (Berlin, 1931), at pp. 
39177.) do not deal expressly with our problem, but they contain a long doctrinal explana- 
tion, as to why an award is in its juridical essence an agreement, not a judgement, a 
theoretical question that has given rise to considerable dispute among European legal 
writers (see A. Nussbaum, ‘‘Probleme des internationalen Schriedsgerichtswesens”’ in 
1 Internationales Jahrbuch fiir Schiedsgerichtswesen (1926), at pp. 14f.). It appears 
that the German draftsman was so much impressed by this scholarly but somewhat 
futile problem that he quite forgot to deal with the practical questions involved. 

1°7Nationalist-Socialist writers did not fail to praise the coming into force of this 
law, all the preparatory work of which had been done by the Weimar republic, as a 
great achievement of the new régime: see E. J. Cohn, ‘‘New Regulations in the German 
Code of Civil Procedure” in 17 Journal for Comparative Legislation (1935), at p. 82. 

108See, e.g., H. Raeke, ‘‘Dienst am Recht”’ in 69 Juristische Wochenschrift (1935), at 
p. 3; Kuntze, ‘‘Schiedsgericht oder Rechtsprechung durch die Gerichte des Staates’’ in 
63 Juristische Wochenschrift (1934), at pp. 6497.; H. O. de Boor, ‘“‘Zur Reform der 
Gerichtsverfassung”’ in 4 Zeitschrift der Akademie fiir deutsches Recht (1937), at p. 267; 
R. Pohle, ‘‘Schiedsvertrag’”’ in Rechtsvergleichendes Handwérterbuch (Berlin, 1938), vol. 
VI, at p. 163. 

19See Deutsche Justiz, (issue of December 15, 1933); 63 Juristische Wochenschrift 
(1934), at p. 653. 
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comes binding on a German party, tends to eliminate arbitration as far 
as may be feasible.“° In Germany, at least as long as the present 
political conditions continue, arbitration has ceased to be a growing 
force. 

(iii) In the United States,"' some states still follow the common 
law where the arbitrators are free, but in these states arbitration clauses 
are often unenforceable; others have arbitration laws following the 
British model with its stated case;! others, again, allow the arbitrators 
full freedom to decide in accordance with their discretion, while at the 
same time granting full binding force to arbitration clause and sub- 
mission. Unfortunately, the two last groups differ also in other respects 
which in the public debate tend to divert attention from our problem. 
The statutes inspired by the draft of the commissioners on uniform state 
laws allow no submission of future disputes, while the statutes following 
the model of the United States Arbitration Act, 1925, do not contain 
such a restriction. Public discussion turns mainly on this point, and 
the fact that arbitration according to the latter group of statutes is in 
reality mere amiable composition tends to be overlooked."* The Ameri- 
can Arbitration Association favours the rule of free discretion for arbi- 
trators, but none of its publications so far contains a detailed account 
of the reasons for this attitude. On the other hand, the association 
endeavours to enlist the co-operation of the legal profession in its task 
and advocates representation of the parties by learned counsel. The 
inter-American high commission suggested to the seventh international 
conference of American states at Montevideo in 1933"* that even de facto 
arbitrators should be bound to apply to the courts for the solution of 
legal matters when requested to do so by either party. But the American 
Arbitration Association proposed an amendment providing for such 
application to the court only on the request of both parties," which, of 
course, means something entirely different on principle. No reasons 
for either suggestion were published. ' 

American judges have on several occasions characterized in un- 


ME. J. Cohn, ‘‘The Enforcement of Foreign Awards in Germany”’ in 21 Journal of 
Comparative Legislation (1939), at pp. 75f,. 

‘For the purposes of the present study we can leave out those states where the 
arbitrator can be forced by both parties only to state a case, as this is no real guarantee 
for either party. 

12See above, note 12. 

4See, e.g., the reports in 9 Journal of the American Judicature Society (1925), at pp. 
76f.; and in 11 American Bar Association Journal (1925), at pp. 612f. 

14See Documents for the use of Delegates to the Seventh International Conference of 
American States, no. 2, p. 16. 

MOD. cit., at p. 18. 
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mistakable terms the arbitrariness of arbitration proceedings. Mr. Justice 
McGeehan of the New York supreme court spoke of the haphazard 
procedures of an arbitration, comparing them unfavourably with the 
strict technical rules of a law court.“* Mr. Justice Learned Hand of the 
federal circuit appeal court, in a shipping case, said that arbitration 
sometimes involved perils that even surpassed the perils of the sea.’ 
But these utterances are of rather general character and it would perhaps 
be premature to draw any conclusions from the fact that no similar 
remarks can be found in recent judgements of English courts. 

It cannot, however, be doubted that there is a strong current of 
opinion which insists on a greater predictability of awards in the interests 
of the security of trade. Mr. P. G. Phillips has given eloquent ex- 
pression to these views and, as he is a former collaborator of the American 
Arbitration Association and a confirmed advocate of arbitration, his 
views are entitled to special respect."* No less significant is the fact, 
reported by several writers, that practising lawyers hesitate to advise 
their clients to sign arbitration clauses because the arbitrator’s decision 
is unpredictable."® Mr. Fraenkel argues that ‘there is no such basis 
for such objection where the client has a case which can be defended on 
principles of business and social morality’’’°—an argument which would 
be more convincing if there were some recognized and uniform standard 
in relation to these principles. 

Professor Nathan™ has tried to show that there are two different 
views on arbitration: (a) the arbitrators are mere agents, entrusted to 
bring about an agreement and (5) arbitration is a judicial process. It is 
doubtful whether this summing-up of the divergent views is correct, 
and Professor Nathan certainly cannot be right in his assumption that 
the view adopted by English law is the agency view.™ But if he is 


6**Matter of Couperie Belge Americaine’’ in New York Law Journal (Sept. 1, 1934), 
at p. 307. 

"7The Soloy, U.S. Circ. Court of Appeal, 2nd Circ. (1938) A.M.C. 1128. 

18See P. G. Philipps ‘‘A Lawyer’s Approach to Commercial Arbitration’’ in 44 
Yale Law Journal, at pp. 31ff.; and ‘‘Rules of Law or Laissez-Faire in Commercial 
Arbitration” in 47 Harvard Law Review (1934), at pp. 590-628. 

19See P. G. Philipps in 44 Vale Law Journal, at p. 37; O. K. Fraenkel, ‘‘The New 
York Arbitration Law”’ in 32 Columbia Law Review (1932), at p. 641. 

12°F raenkel, op. cit. 

11T. Nathan, ‘‘Two Views of Commercial Arbitration” in 40 Harvard Law Review 
(1927), at pp. 9297. Professor Sturges appears to share his views: see Sturges, ‘‘Arbi- 
tration under the New North Carolina Arbitration Statute’ in North Carolina Law 
Review (1928), at p. 408, n. 99. The questions raised by Professor Sturges (at pp. 
407f.) have not led to ‘‘much litigation’’ in England. 

12The instances which he gives (at p. 938) concern either English cases which are 
obsolete under the Arbitration Acts, 1889-1934, or cases in which the decision follows 
from quite different reasons or even cases which prove nothing one way or the other. 
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right in his further opinion that it depends on the character of the trade 
in question whether one or the other form is preferable, then he has 
furnished a weighty argument in favour of the present writer’s opinion 
that the law should give the parties an opportunity to require that 
arbitrators should adhere to the law whenever the parties do want the 
law to be observed. 


(iv) That arbitration in England has made quicker progress and has 
achieved better results than in most other countries seems to be the 
common view of most non-English observers.'* Mr. Phillips does not 
fail to see one of the grounds of this healthy development in the con- 
venient method in which the Arbitration Act, 1889, has ‘combined the 
advantages of law and arbitration.” Mr. Rosenbaum, who reported 
in 1916 to the American Judicature Society on the British system, agrees 
that the rule under which arbitrators may, and on application by one 
party must, obtain the opinion of the court on points of law “‘affords the 
ideal form of procedure.’ He adds: “A judge is handicapped in 
hearing a trade dispute by his lack of technical information; a com- 
mercial arbitrator . . . knows instinctively what the usages and course 
of his particular business require. On the other hand, the layman should 
not attempt to decide questions, which are purely on the law; after 
finding the actual facts as they are he should turn them over to the court 
for the application of the law.” 


Most English observers agree with this verdict. An interesting 
anonymous article in the Law Journal contrasts the attitude of the courts 
before the introduction of the new system by the Arbitration Act, 1889, 
with that since that Act. The result is thus summed up: “Since the 
passing of the Arbitration Act, 1889, not only has any antagonism which 
might previously have been displayed towards arbitration tribunals by 
the King’s Courts tended to vanish, but the former have found in the 
latter staunch support.”’ Several judicial utterances attribute the high 
standing of commercial arbitration to the stated case. In In re Fischel 
& Co. v. Mann & Cook'*’ it had been argued that the application of one 
party for an award in the form of a special case had been premature. 
With this argument Salter J. disagreed: ‘‘I think it is of the utmost im- 
portance that the right given by law to the parties to an arbitration . . 
to have the assistance of the opinion of the Court upon any question of 


See E. Schiffer, Die Deutsche Justiz (Berlin, 1928), at p. 260. 

1%4In 47 Harvard Law Review, at pp. 610f,. 

1%%Commercial Arbitration in England (Bulletin x11 of the American Judicature 
Society, Oct. 1916), at p. 8. 


28**The Growth of Arbitration”’ in 67 Law Journal (1929), at p. 251 (anonymous). 
127[1919] 2 K.B. 431. 
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law . . . should be fully enforced . . . the sooner points of law which 
are raised in good faith are enforced the sooner is the correct ultimate 
decision of the dispute likely to be arrived at.’”’ In Czarnikow v. Roth, 
Schmidt & Co.,"* a strong court of appeal'®* held that an agreement not 
to require an arbitrator to state a special case was contrary to public 
policy, and Bankes L. J. stated: “Among commercial men what are 
commonly called commercial arbitrations are undoubtedly and de- 
servedly popular. That they will continue their present popularity I 
entertain no doubt, so long as the law retains sufficient hold over them 
to prevent and redress any injustice on the part of the arbitrator, and to 
secure that the law that is administered by an arbitrator is in substance 
the law of the land and not some homemade law of the particular arbi- 
trator or the particular association.” Criticism has, of course, not 
been lacking. It has come from different sides, but its attacks are so 
contradictory that for practical purposes their effect is neutralized. 
Sir Josiah Stamp deplores that arbitration has become too involved and 
too costly and has taken on a too-legal attitude.”° Professor Grossmann- 
Doerth regrets that too little use is being made of the stated case and 
that, on the whole, arbitration tribunals in England do not pay much 
more regard to the law than do their continental counterparts." The 
truth probably lies somewhere between—that the British system steers 
the right course between the Scylla of narrowing arbitration into a mere 
entrance hall to the law courts and the Charybdis of turning it into a 
playground for arbitrariness and oppression. But if it is true that the 
system is too involved on the one hand and that not enough use is made 
of the stated case on the other, the fault probably lies not with the arbi- 
tration proper, but with the procedure of the ordinary courts, which 
make it too difficult and too costly to obtain the court’s opinion on a 
question of law. This side of our problem lies necessarily outside the 
range of the present study. 

It is probably not a sheer accident that, among the different systems 
of arbitration, it is the British system which upholds most strongly 
trial by law even in arbitration. It is possible that for some time 
to come this attitude may not find too many followers abroad.“* The 


128[ 1922] 2 K.B. 478. 12°Bankes, Scrutton, and Atkin L.JJ. 

130*Suggestions on the Future of Arbitration’’ in 45 Scottish Law Review (1929), at 
p. 37 (anonymous). 

11H. Grossmann-Doerth, Das Recht des Ueberseekaufs (1930), vol. I, at p. 53. 

There is, however, a not inconsiderable current of opinion among continental 
lawyers in favour of trial by law in arbitration. Recently a Swiss lawyer, Dr. H. 
Dietler (Der Schiedsgerichtshof der Internationalen Handelskammer, Publication no. 33, 
Société Suisse de Droit International (1935)), stated that he would in every important 
case decline to permit the arbitrators to act as mere amiables compositeurs (at p. 11). 
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idea of law stands none too high in the estimate of our times. But 
history and practical experience alike show that the compromise at- 
tempted by the British Arbitration Act has every chance of surviving 
and that in a not too distant future it may be generally recognized as 
the best solution of a difficult legislative problem. 


E. J. Coun 
Lincoln’s Inn. 


I am grateful to two friends who have kindly assisted me in the preparation of 
this study: Mr. R. S. Fraser of London and Dr. E. Wolf of Lausanne. The 
seventeenth and eighteenth century dissertations to which I have referred are 
collected and most ably catalogued in the Library of the Hon. Society of Lincoln's 
Inn. Dr. W. Derenberg of the American Arbitration Association has been good 
enough to allow me to use the valuable material which the association has collected. 





CANADA AND THE JUDICIAL COMMITTEE OF THE 
PRIVY COUNCIL 


I. INTRODUCTION 


At the beginning of last year, upon a reference by Dominion order-in- 

council to the supreme court of Canada, it was decided by four 
judges to two, that the Dominion parliament had power to enact the 
“Act to amend the Supreme Court Act,’! which would establish a final 
exclusive appellate court for Canada, and abrogate all appeals to the 
privy council. The judges used as a basis for their decision the case of 
British Coal Corporation v. The King,? following the adoption of the 
Statute of Westminster, 1931. ‘It must now be taken as settled that 
appeals from Canadian courts to the King in Council are ‘essentially 
matters of Canadian concern, and the regulation and control of such 
appeals would thus seem to be a prime element in Canadian sovereignty 
as appertaining to matters of justice’” (per Rinfret J.) The real 
question, he continued, was therefore whether the power granted by the 
act was within the legislative competence of the Dominion parliament or 
of the provincial legislatures. Sir Lyman Duff C.J.C. was of the opinion 
that the authority to make laws for the ‘‘peace, order and good govern- 
ment of Canada’’* had always been limited by s. 129 of the British North 
America Act, but that since the Statute of Westminster, such limitation 
was no longer in force. With due respect, it may be pointed out that 
s. 7 (1) of the Statute of Westminster provides that: ‘‘Nothing in this 
Act shall be deemed to apply to the repeal, amendment, or alteration of 
the British North America Acts, 1867-1930, or any order, rule, or regula- 
tion made thereunder.” The British North America Acts are therefore 
preserved intact, the limitation of s. 129 of the Act of 1867 remaining 
as a barrier to the repeal of any pre-existing legislation, notwithstanding 
anything in the Statute of Westminster. This was clearly pointed out 
by counsel in the British Coal Corporation Case,5 contending that con- 
sequently appeals to the privy council in criminal cases could not be 
abolished, but their lordships in that case disposed of the argument by 
the simple expedient of not dealing with it at all. 

Crocket J. in his dissenting opinion in the Privy Council A ppeals Case,® 
1Reference re Privy Council Appeals, [1940] S.C.R. 49; [1940] 1 D.L.R. 289. 
*[1935] A.C. 500. 

[1940] S.C.R. 49, at p. 71; [1940] 1 D.L.R. 289, at p. 307. 
‘British North America Act, 1867, s. 91. 
5Supra, note 2. *Supra, note 1. 
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calls attention to this fact—that the British North America Acts remain— 
and holds that authority for the enactment of the bill in question must 
therefore be sought ‘‘within the four corners of the British North America 
Act itself,” which, in his opinion, gave no such authority. Sir Lyman 
Duff, in referring to s. 129, suggests that it was nullified by the non 
obstante clause of s. 101,’ which clause ‘‘Includes within its purview every 
part of s. 129 as well as all other sections of the Act."’ Granted that this 
is so, s. 101 says nothing at all regarding the abolition of appeals to the 
privy council (which, it is submitted, is prohibited by s. 129). In the 
words of the dissenting judgement of Crocket J.: “The section itself 
[s. 101] says nothing about the finality of the judgments of the court 
authorized to be constituted, or about its ‘exclusive, ultimate, appellate 
jurisdiction,’ and certainly contains no suggestion of any power to divest 
the Crown of its prerogative to grant leave to appeal to the Judicial 
Committee of the Privy Council, either in respect of its own judgments, 
or in respect of the judgments of the Provincial Courts.’”* 

It is unthinkable that this decision will stay where it is, without an 
opinion from the privy council, which will have to decide whether or not 
to vote itself out of existence as far as Canadian cases are concerned. 
Such an appeal will be argued after the conclusion of the war. The 
decision will be a momentous one for Canada, as involved in it will be 
the whole question of the constitutional interpretation of the British 
North America Act of 1867, particularly ss. 91 and 92, which deal with 
the distribution of legislative power between Dominion and provinces. 
Since the end of the last century, successive judicial interpretations of 
these sections have appeared to metamorphoze the meaning of the words 
laid down, at the same time to vitiate the intentions of the framers of 
that act, culminating in the disallowance of most of the ‘‘new deal” 
legislation in 1937. The question is now a burning one for Canada in 
its entirety. New problems face the Canadian legislator—problems 
arising out of the continually changing social and economic conditions, 
and any effort to deal with these problems seems to be stultified at the 
outset by the professed inability of the courts to adjust to these changing 
conditions the act which really gives Canada her constitution.* The act 
(or constitution) has become obsolete, since it cannot be related by 
judicial interpretation to the social and political growth of the people, 





™The Parliament of Canada may, notwithstanding anything in this Act, from 
time to time provide for the Constitution, Maintenance, and Organization of a General 
Court of Appeal for Canada, and for the Establishment of any additional Courts for the 
better Administration of the Laws of Canada.” 

8[1940] S.C.R. 49, at p. 95. 

°Cf. Kennedy, Some Aspects of Constitutional Law (1932), at p, 70. 
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and to the necessities of the Dominion in its process of development. 
As Professor Berriedale Keith has said: “It cannot be held satisfactory 
that the needs of a great community in the process of rapid industrial 
expansion should be fettered by the terms of a compact arrived at sixty 
years ago by sparsely settled Provinces with infinitely less complex 
social conditions.’’!® 

There are two problems occupying the minds of constitutional lawyers 
in this field; the amendment of the British North America Act, and the 
retention or abolition of appeals to the privy council. The two problems 
are inextricably interrelated, and to attack the one without considering 
the other would be futile. Assuming for the moment that the act can 
be amended (much controversy has raged around this question, both as to 
the method of amendment, and the extent to which change is advisable)" 
it will, presumably, still require judicial interpretation, and the question 
arises whether the privy council is the authority which should be endowed 
with that function. The possibility must not be overlooked that, if the 
services of the privy council are retained in this field, we may have the 
history of 1867-1940 written all over again.'"* There is no reason to 
suppose that the judicial committee will apply any different canons of 
interpretation to the revised act from those which it has applied hitherto. 
Many writers are emphatic that appeals to this body should be abolished 
if the effort to change the situation is not to be abortive. There are 
many reasons lying behind the continued exercise of jurisdiction by the 
privy council, “historical, emotional, and unfortunately largely pro- 
fessional.’""* Tradition in England dies hard, and one wonders with 
what kind of “‘emotional’’ opposition the new proposal will be met. As 
Mr. Justice Field said in Munn v. Illinois: “A long acquiescence in the 
exercise of a power, especially when it was rightfully assumed in the first 
instance, is generally received as sufficient evidence of its continued 
existence.’’® 

While amendment of the British North America Act cannot, therefore, 
be considered without at the same time studying the question of consti- 
tutional adjudication, the converse is also true, for if the judicial com- 


107 Journal of Comparative Legislation (1925), at pp. 61ff. Although Professor 
Keith deplores the result, he agrees with the decisions. 

NA Royal Commission on Dominion-Provincial Relations was appointed in 
November, 1937, to report on the constitutional situation after hearing evidence 


throughout Canada. It has recently reported, but action at present is perhaps 
doubtful. 


"Cf. 15 Canadian Bar Review (1937), at p. 398. 

Cf. Politica (1937), at p. 363. 

425 Washington Law Quarterly Review (1940), at p. 215. 
46(1877), 94 U.S. 113. 
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mittee upholds the decision of the supreme court in the recent reference," 
there is a danger that the question of reform of the British North America 
Act will be shelved, particularly in view of the obstacles which are being 
placed in its way. The resultant position will be worse than before, 
since the supreme court of Canada would find itself manacled by the 
past decisions of the privy council, which it (the supreme court) cannot 
alter; whereas the privy council, in theory at least, is not bound by its 
own decisions, and if its appellate jurisdiction is preserved there is 
always the remote possibility that it may reverse a particular trend of 
decisions (as it undoubtedly did in Edwards v. Attorney-General for 
Canada).'* The point has been put tersely: ‘‘Above all, we must get 
rid of the past decisions of the Judicial Committee, for they will hang 
around the necks of the judiciary if appeals are abolished, in that un- 
canny stranglehold with which stare decisis seems doomed to rob the 
law of creative vitality.’""* To contribute any informed judgement on 
the question of the wisdom or otherwise of abolishing appeals from the 
supreme court of Canada to the privy council involves an examination 
of the function of the latter as regards the Canadian constitution, its 
attitude toward the British North America Act in interpreting it, and 
its decisions in relation to it. 


II. APPROACH TO THE CONSTITUTION 


The privy council, in its function as constitutional adjudicator in 
Canada, occupies a position similar to that held by the supreme court 
in the United States, since Chief-Justice Marshall, in the famous case 
of Marbury v. Madison," asserted the supremacy of the constitution, and 
the power of judicial review.*° A constitution, however, which served 
less than four million people in thirteen sparsely populated agricultural 
communities cannot be interpreted in a strict manner when it is applied 
to a nation of forty-eight states with a population of over one hundred 
and thirty millions, in a modern industrial and agricultural society. If 
the needs of such a society are to be satisfied, and stagnation avoided, 
the three branches of government must act—in the words of Montes- 
quieu—“‘by the necessary movement of things.’’ This ‘‘necessary move- 


“See note 1. 17[1930)] A.C. 124. 

1815 Canadian Bar Review (1937), at p. 399. 19/1803) 1 Cranch 137. 

2‘Certainly, all those who have framed written constitutions contemplate them 
as forming the fundamental paramount law of the nation, and consequently the theory 
of every such government must be, that an act of the legislature repugnant to the consti- 
tution, is void. This theory is essentially attached to a written constitution, and is 
consequently to be considered, by this court, as one of the fundamental principles of 
our society” (ébid). 





lu 


ee a, 


—_ OF = 2F = CP 


CANADA AND THE JUDICIAL COMMITTEE 37 


ment of things,’”’ in the American constitution, is flexibility in its inter- 
pretation. “If the constitution is rigid,’’ says Bryce, ‘‘flexibility must 
be supplied from the minds of the judges."” Admittedly, this function of 
judicial review makes the supreme court the ultimate law-giver in the 
United States. As Professor Kelsen has said: ‘To annul a law is to 
establish a general norm; for the abolition of a law has the same character 
of generality as to make it; being, so to speak, only the making with 
negative action—hence a phase of the legislative function. A court, 
then, which has the power to annul laws is consequently an organ of 
legislative power.’’?! 

The court has carried out its function by giving progressive judicial 
interpretation to this rigid constitution, and thus giving it flexibility and 
capacity for growth to meet the needs of an ever-changing society. The 
residue of power in the United States, is, by the tenth amendment to the 
constitution, given to the states, but a generous interpretation of the 
commerce clause has resulted in giving the federal legislature wider 
powers than would appear to have been given it by the words of the 
constitution itself. The intention of the “‘fathers’’ has not been sought 
through a strict literal interpretation of the actual words, which, as 
Dean MacDonald points out,?? must obviously vary widely and change 
their connotation with time. Bryce, in his eulogy of Marshall,” 
asserts that had the supreme court applied such a strict construction to 
the constitution as the judicial committee has applied to the construction 
of the B.N.A. Act,—‘‘the United States Constitution would never have 
grown to be what it now is.” 

In contrast to the above, the British North America Act has not 
received progressive interpretation at the hands of the privy council, 
which has, with one or two notable exceptions, paid little heed to the 
inadequacy of the ‘‘constitution” to meet present-day needs, since it has 
generally regarded it as a mere statute of the imperial parliament rather 
than a constitutional document, and has therefore professed to apply to 
it “‘that strange, indefinite, unreliable, and wholly obscure bundle of 
processes inaccurately called ‘rules of statutory interpretation.’’’* We 


135 Revue du Droit Public (1928), at pp. 197 ff. Dr. H. Finer, in his Theory and 
Practice of Modern Government, vol. I, at p. 222, says, ‘‘Comparatively, not completely 
and absolutely, Great Britain is governed by politicians, and America by lawyers, but 
by lawyers whose function is that of the politician in the highest degrec.” 

2] University of Toronto Law Journal (1935), at pp. 260 ff. He gives a quotation 
from Holmes J., ‘‘A word is not a crystal, transparent and unchangeable, it is the skin 
of a living thought and may vary greatly in content according to the circumstances and 
the time in which it is used.” 

%The American Commonwealth, vol. 1, p. 375, n. 

“W. P. M. Kennedy, 25 Washington University Law Quarterly (1940), at pp. 215 ff. 
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find Lord Hobhouse in the case of Bank of Toronto v. Lambe, saying: 
“Questions of this class have been left for the decision of the ordinary 
courts of law, which must treat the provisions of the Act in question by 
the same methods of construction and exposition which they apply to 
other statutes.""* The result is a narrow and rigid interpretation of the 
act, and though occasionally the judges have inadvertently referred to 
it as the “Constitution which gave it [Canada] birth,’’* yet they have 
refused to extend its operation to new matters, uncontemplated when 
the act was drafted.2”. Thus as late as 1937, Lord Atkin says: ‘‘While it 
is true, as was pointed out in the Radio Case, that it was not contemplated 
in 1867 that the Dominion would possess treaty making powers, it is im- 
possible to strain the section so as to cover the uncontemplated event.’’** 
In this case, the Dominion was attempting to apply s. 132 of the B.N.A. 
Act*®® to obligations of Canada as an international person, but this was 
vetoed by the privy council. In the Radio Case*® to which Lord Atkin 
refers, however, the board upheld the power of the Dominion parliament 
to regulate the control of radio communication in Canada, in conformity 
with the International Radiotelegraph Convention of 1927, and the 
language of Viscount Dunedin shows clearly that he regarded the B.N.A. 
Act as something more than a mere statute, and considered that effect 
should be given to its spirit rather than to its letter, by giving it an 
extended interpretation so as to cover hitherto unforeseen contingencies. 
“The idea,”’ he says, ‘“‘of Canada as a dominion being bound by a con- 
vention equivalent to a treaty with foreign powers was quite unthought 
of in 1867. It is the outcome of the gradual development of Canada 
vis-a-vis the Mother Country Great Britain, which is found in these days 
expressed in the Statute of Westminster. It is not, therefore, to be 
expected that such a matter should be dealt with in explicit words. . . . 
The only class of treaty which would bind Canada was thought of as a 
treaty by Great Britain, and this was provided for by s. 132. ... In 


(1887) 12 App. Cas. 575, at p. 579. 

*Lord Atkin, in Atlorney-General for Canada v. Attorney-General for Ontario, 
[1937] A.C. 326. 

"Cf. Brewer J., in Re Debs, (1895) 158 U.S. 564, at p. 591: “‘The Constitution has 
not changed.... But it operates to-day upon modes of interstate commerce unknown 
to the fathers, and it will operate with equal force upon any new modes of such com- 
merce which the future may develop.” 

*Supra, note 26. 

**The Parliament and Government of Canada shall have all powers necessary or 
proper for performing the obligations of Canada or of any Province thereof as part of 
the British Empire towards foreign countries arising under treaties between the Empire 
and such foreign countries.” 

#°11932] A.C. 304. 
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fine, though agreeing that the Convention was not such a treaty as is 
defined in s. 132, their Lordships think that it comes to the same thing.’ 
What their lordships were doing was nothing more or less than extending 
s. 132 to cover treaties between Canada, as a Dominion, and foreign 
powers—an event wholly uncontemplated in 1867. 

We also find Lord Sankey, in the Aeronautics Case* of the same year, 
referring to the B.N.A. Act as a “great constitutional charter,”’ the main 
object of which—to establish a system of government on essentially 
federal principles—should be preserved, and decisions not allowed to 
overturn that object, but should be regarded in the light of the circum- 
stances of those cases to which they applied. It has been said that the 
privy council was virtually reading a new power to deal with aerial 
navigation, into the constitution,® but this is nothing more than was 
done in 1930 in the case of Edwards v. Attorney-General for Canada,™ 
where “‘persons”’ in s. 24 of the B.N.A. Act, relating to the summons of 
senators, was held to include women. It is well-nigh impossible that the 
contingency of women being nominated to the senate would ever have 
occurred to the minds of the framers of the B.N.A. Act in 1867, and yet 
the privy council in 1932 broke away from its traditional method of 
approach, and interpreted the Act “‘so as to cover the uncontemplated 
event.”’ ‘The significant thing is that it was willing to make the Act 
somehow fit—as a constitution always must—developments unforeseen 
by its draftsmen, and in order to do so, to depart radically from the 
traditional method of interpretation.’** Lord Sankey L.C., who 
delivered the judgement of the board, said: ‘Their Lordships do not 
think it right to apply rigidly to Canada of to-day the decisions and the 
reasonings . . . which commended themselves, probably rightly, to those 
who had to apply the law in different circumstances, in different centuries 
to countries in different stages of development.’ In referring to the 
B.N.A. Act, he said that “it planted in Canada a living tree capable of 
growth and expansion within its natural limits.” The object of the act 
was to grant to Canada a constitution. (This is indeed a far cry from 
the dictum of Lord Hobhouse in Bank of Toronto v. Lambe.*) Dr. W.1. 
Jennings acclaims the decision as the abrogation of the doctrine that the 
Canadian constitution is a mere statute, to be interpreted as such, and 


[1932] A.C. 304, at p. 312. #2(1932] A.C. 54. 

*Professor Berriedale Keith in 14 Journal of Comparative Legislation (1932), at 
p. 115. 

*(1930] A.C. 124. ' 

*V. C. MacDonald, ‘Judicial Interpretation of the Canadian Constitution” in 
1 University of Toronto Law Journal (1935), at p. 279. 

(1887) 12 App. Cas. 575, at p. 579. See note 25. 
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(despite Lord Sankey’s caveat that this constitutional approach should 
not be applied to questions relating to the distribution of legislative 
power under ss. 91 and 92)*? he sees no reason why it should not be 
applied to disputes between Dominion and provinces. However, since 
the case of British Coal Corporation v. the King,** the judicial committee 
seems to have returned to its traditional methods, and, apart from a 
tentative suggestion by Lord Atkin in the Reference upon the Dominion 
Trade and Industry Commission Act, 1935,*° has disappointed the hopes 
of those Canadians who thought that the turning-point had at last come, 
and that the privy council, like Chief-Justice Marshall, would say, ‘‘we 
must always remember that it is a constitution that we are expounding.”’ 


III. ATTITUDES IN INTERPRETATION: EXTRANEOUS EVIDENCE 


Since, therefore, with one or two exceptions, the privy council has 
treated the B.N.A. Act as an ordinary statute and not as a constitutional 
document, it has given no consideration to the intention of the ‘‘fathers,” 
but has adhered to the view that the “‘intention of parliament’’ must be 
interpreted as laid down in the act itself, in the words and context of 
which alone its meaning must be discovered. In an article in Politica,” 
Professor W. P. M. Kennedy resigns himself to the fact that any hope 
that effect would be given to the intentions of the framers has been 
doomed to disappointment. The study of intentions is an interesting 
one, but of no value except in showing the futility of the hope that 
“intentions and statute will accord.’’ Yet his conclusion is that the 
judicial committee was perfectly justified in its approach ‘‘according to 
the rules of the legal game.” 

The use of extraneous evidence has been eschewed, and the board 
has sought the meaning of the act in the text, ‘‘aided only by the flicker- 
ing illumination afforded by rules of textual construction evolved with 
respect to ordinary statutes.’ Professor H. A. Smith® urges that to 
discover the intention of parliament, as expressed in the terms of the 
act, the courts should consider ‘‘every circumstance which may have 

9752 Law Quarterly Review (1936), at p. 173. 

#8[1935] A.C. 500. 

***But there seems no reason why the legislative competence of the Dominion 
Parliament should not extend to the creation of juristic rights in novel fields, if they 
can be brought fairly within the classes of subjects confided to Parliament by the 
Constitution” ([{1937] A.C. 405). This would not seem to accord with his dictum in 
Attorney-General for Canada v. Attorney-General for Ontario, [1937] A.C. 326 (see note 26). 

“Politica (1936-7), p. 356. 


“V. C. MacDonald, 1 University of Toronto Law Journal (1935), at p. 277. 
“9 Journal of Comparative Legislation (1927), at p. 160. 
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influenced the choice and use of written words’’ (reports, debates, etc.). 
If we avoid this, an interpretation will in all probability be reached which 
“the historian knows to be untrue.’’ He quotes as his authority Heydon's 
Case,** where it was declared that in interpreting a statute, the four points 
for consideration were: 

(1) What was the common law before? 

(2) What was the mischief against which the common law did not 

provide? 

(3) The remedy which parliament had devised to cure the disease. 

(4) The true reason for the remedy. 

“For the answers to the last three of these four questions,” he says, 
‘‘a study of the proceedings in Parliament is essential. To exclude them 
is equivalent to excluding a study of the preliminary negotiations and 
surrounding circumstances from the question of the interpretation of a 
contract.” 

It may be noted that two cases in which the board availed itself of 
the use of extrinsic aids were those in which approach was made to the 
act, not as a mere statute, but as a constitution, to be extended to the 
changing needs of social life. They were Edwards v. Attorney-General 
for Canada,“ and the Aeronautics Case” In the latter, though Lord 
Sankey quoted almost word for word from Lord Carnarvon's speech in 
the house of lords, February 19, 1867, yet he gave no indication that he 


was doing so.“* Apparently, therefore, parliamentary debates can be 
referred to if it is done without explicit reference. ‘‘The strict rule 
disappears because neither punctuation nor reference reveals the quota- 
tion.’"*? In general, however, the board has dispensed with the aid of 
such evidence,** and has, apparently allotted legislative powers in con- 
travention of the intention of the framers of the act. It has, it would 
seem, reached a result which ‘‘the historian knows to be untrue.” 


IV. INTENTION OF THE “FATHERS” 


Weare told that the B.N.A. Act, owing to the historical circumstances 
out of which it arose, did not result in as complete an enactment as it 
might otherwise have been. The outcome was a working agreement, 
the groups concerned in the political construction following ‘‘the wise 


(1584) 3 Co. Rep. 7. [1930] A.C. 124. [1932] A.C. 54. 

“See W. P. M. Kennedy, Essays in Constitutional Law (1934), at p. 167. 

‘" Ibid. 

“Though Lord Haldane does claim (wrongly, it is true) that the Quebec resolutions 


were the source of the B. N. A. Act, in John Deere Plow v. Wharton, [1915] A.C. 330, 
at p. 338. 





42 THe UNIversity oF Toronto Law JouRNAL 


course of being as general as possible, leaving the courts to round off the 
results of the conferences by decisions in actual concrete cases as they 
arose.’"*® If we look, however, at the Quebec conference and the sub- 
sequent debates in the legislature of United Canada on the acceptance 
of the Quebec resolutions, one thing stands out clearly—it was the 
intention, in contrast to the American system, to give the residuum of 
power to the federal legislature, and not to the provinces.*® John A. 
Macdonald stated that: “In the proposed constitution, all matters of 
general interest are to be dealt with by the general legislature, while the 
local legislatures will deal with matters of local interest, which do not 
affect the confederation as a whole,* but are of the greatest importance to 
their particular sections.”” He specifically drew attention to the differ- 
ence between this proposed constitution and that of America. He said: 
“‘We have avoided all conflict of jurisdiction and authority. . . all the 
great questions which affect the general interests of the confederacy as a 
whole, are confided to the Federal Parliament, while the local interests 
and the local laws of each section are preserved intact, and entrusted to 
the care of local bodies.”’ 


Finally, Lord Carnarvon, secretary of state for the colonies, in the 
house of lords said: ‘‘Just as the authority of the central Parliament will 
prevail whenever it may come into conflict with the local legislatures, 
so the residue of legislation, if any, unprovided for in the specific legisla- 
tion. . . will belong to the central body."’ The central government, 
he said, should have those powers by which ‘‘general principles and 
uniformity of legislation may be secured in those questions that are of 
common import to all the Provinces.”” Such powers extended to all 
laws made for the ‘Peace, order, and good government” of Canada, 
“‘terms which, according to all precedent, will. . . carry with them an 
ample measure of legislative authority.’* Yet interpretation through 
the years by the privy council has not only falsified these predictions, but 
has set at nought the intentions so clearly enunciated by the framers. 
The distinction between ss. 91 and 92" was, broadly speaking, ‘‘the 


“Kennedy, The Constitution of Canada, (1938), at pp. 435-6. 

5e‘What was in the minds of those who agreed on the resolutions was a general 
government charged with matters of common interest, and new and merely local 
governments for the Provinces’ —Attorney-General for Australia v. Colonial Sugar 
Refining Co., [1914] A.C. 237 (per Lord Haldane). 

‘Italics are mine. 

“The contention that the federal authority was meant to have the residue of legis- 
lative power is given further weight by the fact that the governor-general in council 
has power to disallow provincial legislation. 

These sections set forth the distribution of legislative power between Dominion 
and provinces. 
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distinction between those things that were of general and those that were 
of merely local importance.’ We shall see below, however, how this 
dividing line has been obliterated by the decisions, while the sections 
themselves have been torn from their context, and given a meaning 
completely divorced from the purpose underlying their enactment.™ 

Before passing on to consider the judicial committee's approach to 
the act in particular cases, another distinction should be noted between 
the role which past decisions have played in influencing on the one hand, 
the supreme court of the United States, and on the other hand, the privy 
council. ‘The rule of stare decisis,” says Mr. Justice Brandeis, “though 
one tending to consistency and uniformity of decision, is not inflexible. 
Whether it shall be followed or departed from is a question entirely 
within the discretion of the court, which is again called upon to consider 
a question once decided.’** He points out that stare decisis is usually 
the wise policy, even where the error is a matter of serious concern, 
provided correction can be had by legislation. But this is practically 
impossible in cases involving the federal constitution, and thus the 
supreme court has often overruled its earlier decisions.’ 

On the other hand, the privy council, in theory, is not bound by its 
own decisions,** being merely a board giving advice to his majesty in 
council. Its decisions, therefore, are not ‘‘judgements’’ in the technical 
sense, but only advice, which need not always be the same advice. 
Nevertheless, in relation to the Canadian constitution, it has always 
acted as if it were another house of lords, bound by its own decisions. 
This, coupled with its strict interpretation of the B.N.A. Act, has limited 
the power of judicial innovation. ‘‘Stare decisis does not place cast iron 
rings around legal judgments, but it does draw chalk lines round them, 
and judges are usually careful not to cross the lines.’’*® In their care 
not to cross the lines, however, the judges have pushed previous cases 
which they have had to ‘‘distinguish’’ so far over those lines that it is 


4H. A. Smith, ‘“The Residue of Power in Canada” in 4 Canadian Bar Review (1926), 
at p. 432. 

See infra, especially section vil. 

“Burnet v. Coronado Oil and Gas Co., (1931) 285 U.S. 393, at p. 405 (quoting Lurton 
J. in Herts v. Woodman, (1909) 21 U.S. 205, at p. 212). 

57A typical case of this is Erie Railroad v. Tomkins, (1937) 304 U.S. 64, overruling 
Swift v. Tyson, (1842) 16 Pet. 1. For nearly one hundred years this principle of the 
latter case had held sway. For a compendious collection of such cases, see Brandeis J. 
in the Burnet Case (supra). 

58Cf. the house of lords, which cannot overrule itself. 

‘*°W. I. Jennings, ‘Constitutional Interpretation—The Experience of Canada” 
in 51 Harvard Law Review (1937), at p. 1. 
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with difficulty that they are recognizable as the same cases, involving 
the same facts, as when they were decided. 


V. INTRODUCTION TO THE CASES: THE ‘‘DOUBLE ASPECT’’ PRINCIPLE 


In an illuminating article,“ Dr. Jennings has traced through the 
years the development—or rather the restriction—of the interpretation 
of the constitution by the board, from which he draws certain con- 
clusions. It is possible, he contends, to set out the principles governing 
the relation between s. 91 and s. 92—possible because the judicial com- 
mittee was not asked to do too much. It was asked to interpret a fairly 
detailed scheme of distribution of powers, and not to apply vague social 
or political principles. ‘‘The wider the principles, the more obviously 
the judge becomes legislator, and the greater the scope for his prejudices.” 
Judges should not be allowed to interpret ‘‘natural rights’’ in a consti- 
tution. ‘Given a tradition of independence and impartiality, and given 
also a fairly easy method of constitutional amendment to reverse their 
decisions where they prove unfortunate in the political sense, judges can 
interpret a fairly closely defined constitution according to the principles 
of Anglo-Saxon Jurisprudence.’ With due respect to Dr. Jennings, 
this is open to question. In the first place, the method of constitutional 
amendment seems none too easy. Much talk and controversy have 
raged round the problem, but so far nothing has been done. Secondly, 
it is not a “fairly closely defined constitution.’"* This is demonstrated 
by the seeming disharmony of the decisions—of which illustrations will 
be given below—and also by a moment's reflection on the two sections, 
91 and 92. The “Regulation of Trade and Commerce”’ is placed in the 
former; “Property and Civil Rights in the Provinces”’ is included in the 
latter. It would be almost an impossibility to touch trade and commerce 
(in fact, to legislate on any subject) without trenching on property and 
civil rights. This leaves a large area in which the two sections overlap. 
Thirdly, as Dr. Jennings himself points out, the political make-up of the 
court has had an influence on the decisions;* and, though stare decisis 
has been at times thrown into the other end of the scales to outweigh 

A typical instance of this is the ‘‘explanation”’ of Russell v. the Queen, (1882) 


7 App. Cas. 829, in the case of Toronto Electric Commissioners v. Snider, [1925] A.C. 
396. See infra. 

“See supra, note 59. See note 59. 

“See Kennedy, The Constitution of Canada, at pp. 435-6, and note 49. 

“Dr. Jennings divides his articles into periods, and shows the different trends 
which each produces in the decisions of the privy council. He notes particularly the 
new liberal spirit in 1907, and again in the period 1930-8. 
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the political bias,® the latter does exist. Fourthly, as the membership 
of the board is not fixed, the consequent fluctuations in personnel are not 
likely to make for consistency in decisions, and, as an attempt will be 
made to show, the methods of interpretation adopted have not been 
consistent.*° In fact, it is difficult to understand Professor Keith's 
‘cordial appreciation” of the decisions, which, he says, were the inevitable 
result of the previous jurisprudence of the judicial committee.*7 He 
perceives in those decisions certain principles, to overthrow which would 
be a revolutionary step, and ‘‘would introduce a measure of uncertainty 
into the judicial character of the pronouncements of that authority.’’®* 
What these ‘‘principles’’ are it is somewhat difficult to perceive in the 
judicial haze which enshrouds the judgements of the board. Various 
attempts have been made in the past to enunciate them, a noteworthy 
instance being Lord Tomlin’s words in the Fisheries Case (1929) :%° 
briefly, if a matter comes within the enumerated subjects in s. 91, then 
the power to legislate in relation to it belongs exclusively to the Dominion, 
and matters “‘necessarily incidental” to such legislation also fall within 
this rule. The general power in s. 91 is in supplement of the power over 
the enumerated subjects,’ and must not trench on any of the subjects 
enumerated in s. 92. Where there is overlapping, neither provincial nor 
Dominion legislation will be ultra vires ‘‘if the field is clear,’’ but if the 
field is not clear, the Dominion legislation must prevail. 

Assuming this test to be true, it brings us no nearer to the solution 
of the problem. The B.N.A. Act was not rigidly drawn, as a result of 
which the courts are in a continual dilemma as to the enumerated subject 
within which a particular matter falls. ‘‘A test applicable to every case 
of overlapping powers specified in ss. 91 and 92 is more than elusive;7! 


For example, the apparent change in Lord Haldane’s attitude after 1914. ‘There 
was still Lord Watson and a strong legal tradition to reckon with” (Jennings, see 
note 59). 

‘The method of composition of the Boards sitting on Canadian appeals is not 
calculated to produce that familiarity with our constitution, its spirit and environment, 
necessary to continuity of interpretation or wisdom of result” (V. E. MacDonald, 
“The Canadian Constitution Seventy Years After” in 15 Canadian Bar Review (1937)). 

*7**A Comment from Great Britain” 15 Canadian Bar Review (1937). *8 Ibid. 

**Attorney-General for Canada v. Attorney-General for British Columbia, [1930] 
A.C. 111, at p. 118. Professor Kennedy, in the 25 Washington University Law Quarterly 
(1940) refers to Lord Tomlin’s summing up of these principles, ‘“‘which are utterly 
indefensible in terms of the Act, and only of value in canalising the years of the erroneous 
judicial process.” 

This is clearly erroneous. The enumerated subjects are a declaratory and not 
an enacting part of the act. See notes 140 and 141. 

"Attorney-General for Alberta v. Attorney-General for Canada, [1939] A.C. 117 
(per Lord Maugham). 


4 
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“the field’ is very seldom “‘clear,’’ and yet we certainly do not find the 
Dominion legislation prevailing in such cases. For instance, in the 
reference Re the Employment and Social Insurance Act, 1935,” a divided 
supreme court of Canada showed that the act could be subsumed either 
under heads 1 and 3 of s. 91, or head 2 of s. 92, and once again being 
left to the privy council” to decide what the act really was ‘“‘in pith and 
substance’’—which is a phrase designating the particular result the board 
have thought most desirable—it was held to be an act affecting the civil 
rights of employers and employed in each province, for ‘‘to hold other- 
wise,’’ says Lord Atkin, ‘‘would afford the Dominion an easy passage 
into the Provincial domain.’’” 

Aware of this field of indeterminacy, the board laid down as early as 
1883 that ‘subjects which in one aspect and for one purpose fall within 
s. 92 may in another aspect and for another purpose fall within s. 91.’’% 
Recognition has in many instances since been afforded to this doctrine, 
both by the supreme court of Canada,” and by the privy council,”’ but 
in some cases, though the latter “‘recognize’’ the double aspect possibility, 
they do not allow it to influence the decision in any way,”* while in the 
Dominion Insurance Act (1910) Case, in 1916, Lord Haldane said that 
the principle must be exercised only with great caution, which meant, 
in the particular case in hand, not exercised at all’*’—and this, despite 
his dictum in John Deere Plow v. Wharton.*® Thus the “‘double aspect”’ 


theory is merely used on certain occasions, as a working hypothesis in 
order to justify a particular conclusion, and it affords us no assistance 
in deducing any of the ‘principles’ utilized by the privy council in 
deciding under which section a particular legislative enactment falls. 
Let us turn, therefore, to various heads of the sections, and see whether 
the cases shed any light on the problem. 


VI. THE CRIMINAL Law 


By s. 91 (27) of the B.N.A. Act, the Dominion parliament was given 
exclusive legislative authority over: ‘““The Criminal Law, except the 
Constitution of Courts of Criminal Jurisdiction, but including the 
Procedure in Criminal Matters.’’ Lord Halsbury, in Attorney-General 


7[1936] S.C.R. 427. 711937] A.C. 355. 

%[1937] A.C. 355 (again, considerations of policy). 

Hodge v. the Queen, (1883) 9 App. Cas. 117. 

%E.g. Re Employment and Social Insurance Act, [1936] S.C.R. 427, at p. 443. 

"E.g. John Deere Plow v. Wharton, [1915] A.C. 330, at p. 339. 

8E.g. In re the Board of Commerce Act, [1922] A.C. 191, at p. 200. 

Attorney-General for Canada v. Atiorney-General for Alberta, [1916] 1 A.C. 588, at 
p. 596. See note 77. 
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for Ontario v. Hamilton Street Railway," construed this as meaning ‘‘the 
criminal law in its widest sense.’’®? There is also the authority of Sir 
Montague Smith, in Russell v. the Queen,* where he lays down that the 
character of a law is not altered by incidental interference with property 
and civil rights: ‘In however large a sense these words [Property and 
Civil Rights] are used, it could not have been intended to prevent the 
Parliament of Canada from declaring and enacting certain uses of 
property and certain acts in relation to property to be criminal and 
wrongful.” Yet the privy council, in Re the Board of Commerce Act, 
1919," proceeded to construe ‘‘the criminal law” as the criminal law in 
its narrowest sense. The Combines and Fair Prices Act, 1919, em- 
powered the board of commerce to prohibit the making of unfair profits 
on necessaries of life and practices calculated to enhance unfairly the 
cost of such necessaries. Lord Haldane, in declaring both acts ultra vires 
the parliament of Canada rejected the argument that the act dealt with 
the criminal law. The subject-matter, he said, was not one which ‘“‘by 
its very nature, belongs to the domain of criminal jurisprudence,”’ as for 
example, a general law making incest a crime. The Dominion was 
attempting to interfere with a class of subjects committed exclusively 
to the provincial legislatures, and then to justify this by enacting ancillary 
provisions designated as new phases of criminal law. It is submitted, 
however, that even an act making incest a crime is a ‘‘new phase of 
criminal law’’ when it is first passed, until which time, incest does not 
‘belong to the domain of criminal jurisprudence.’’* ‘The inconvenience 
resulting from this limitation is obvious when one considers the large 
number of subject-matters which have been dealt with by the Parliament 
of Canada, which cannot be said to belong in their very nature to criminal 
jurisprudence.’’** The point occurred again two years later.*’ As the 


81/1903] A.C. 524. 

®For a discussion of what is a crime, see Kenny, Outlines of Criminal Law, chap. 1. 
He reaches the conclusion that “‘crimes are wrongs whose sanction is punitive... .” 

§3(1882) 7 App. Cas. 829. [1922] 1 A.C. 191. 

The inconsistency between this approach of Lord Haldane, and that of Lord 
Halsbury in Attorney-General for Ontario v. Hamilton St. Railway, (supra) was noted 
by Sir William Meredith in Attorney-General v. Wholesale Grocers, (1923) 53 O.L.R. 627, 
at p. 636: “I am unable to reconcile the views expressed in the Board of Commerce 
Case with what was decided in the Lord’s Day Act Case, for in the latter case I find no 
warrant for the view that it is only ‘where the subject-matter is one which by its very 
nature belongs to the domain of criminal jurisprudence’ that the Parliament of Canada 
can legislate. The proper observance of the Lord’s Day Act, and the enforcement 
of its penalties is not a subject-matter which in its very nature belongs to criminal 
jurisprudence.” 

*Sir William Meredith, ibid. 

87 Attorney-General for Ontario v. Reciprocal Insurers, [1924] A.C. 328. 
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privy council had already declared invalid s. 4 of the Dominion Insurance 
Act, 1910, which forbade the doing of insurance business without a 
Dominion licence,** the Dominion amended its legislation and passed 
the Insurance Act, 1917; also s. 508c of the Criminal Code, which made 
it a crime to undertake an insurance risk without a licence from the 
Dominion. In the Ontario appellate division,*® it was held that these 
sections were intra vires, Meredith C.J.O. maintaining (it is submitted, 
correctly) that there was no fixed standard of criminal jurisprudence. 
New conditions were arising, and it was too narrow a view to take that 
parliament may not meet these questions, and, in order to do so, make 
additions to the criminal law and declare particular actions or omissions, 
which were not hitherto unlawful, to be crimes. 

The judicial committee,*® however, held the section of the Criminal 
Code to be invalid, which, it said, was merely regulating the exercise of 
civil rights by the use of the machinery of the criminal law. If, when 
examined as a whole, the legislation, though criminal in form, ‘‘is found, 
in aspects and for purposes exclusively within the Provincial sphere, to 
deal with matters committed to the Provinces, it cannot be upheld as 
valid.’’"* Legislation must be scrutinized in its entirety, to ascertain its 
true character ;* in this case, it was an attempt to produce, by a different 
legislative procedure, the results aimed at by the authors of the Insurance 
Act, 1910, which was pronounced wulira vires in Attorney-General for 
Canada v. Attorney-General for Alberta.” It is a far cry from ‘“‘criminal 
law in its widest sense’ to the narrow view of ‘‘criminal law’’ taken by 
the board in these cases. However, their lordships were apparently a 
little apprehensive of the strict statement they had made with relation 
to the criminal law, and they therefore qualified it by the following: 
“Their Lordships think it undesirable to attempt to define, however 
generally, the limits of Dominion jurisdiction under item 27 of s. 91; 
but they think it proper to observe that what has been said above does 
not involve any denial of the authority of Parliament to create offences 
merely because the legislation deals with matters which in another aspect 
may fall under one or more of the subdivisions of the jurisdiction en- 
trusted to the Provinces.’’ The matter was thus left in a conveniently 
vague state, and no principles of adjudication could be deduced from 

8*Attorney-General for Canada v. Attorney-General for Alberta, [1916] 1 A.C. 588. 

%*Re Reciprocal Insurance Legislation, 53 O.L.R. 195. 

Attorney-General for Ontario v. Reciprocal Insurers, [1924] A.C. 328. 

“Duff J., at p. 342. 

*And of all the American cases, Hammer v. Dagenhart, (1918) 247 U.S. 251, was 
cited as an illustration! This is the famous ‘‘child labour case,” and is considered by 


most American lawyers to be a blot on the judicial escutcheon. 
“Supra, note 88. 
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reading the above dictum together with the reasons for the decision which 
effectually neutralize one another. Then, in 1925, the validity of the 
Industrial Disputes Act, 1907, was questioned. This act provided that 
the minister of labour might appoint a board of investigation and con- 
ciliation in cases of trades disputes in any of the large important industries 
in Canada. If there was no success in bringing about a settlement, the 
board was to make a report, but this was not to be binding on the parties. 
After a reference to a board, however, a lock-out or strike was to be 
unlawful, and subject to penalties. The supreme court of Ontario, by 
five judges to one, decided that the act was intra vires." Ferguson J.A. 
quoted the phrase “‘criminal law in its widest sense’’ from the Lord's Day 
Act Case,*® and held that this should include power to make laws the 
purpose of which is the prevention of wrongs and crime, and the main- 
tenance of public safety and order, to the endangering of which industrial 
disputes might lead. The one dissenting judge, Hodgins J.A., seems to 
have been influenced by the privy council in the Reciprocal Insurers 
Case.* In his opinion, the objection to the act was that it attempted 
to compel employers and employees in each province to exercise or 
abstain from exercising their civil rights in the way parliament desired, 
and to suffer interference with their property and its enjoyment. On 
appeal to the privy council, the judgement was reversed.*’ The subject 
of the legislation, said Lord Haldane, fell fully within s. 92, and not 
within “the criminal law”’ of s. 91. The Board of Commerce Case* and 
Reciprocal Insurers Case®® were cited, and the phrase ‘‘belongs to the 
domain of criminal jurisprudence’’ was quoted with approval. The 
imposition by the Dominion parliament of ancillary penalties did not 
render the statute any the less an interference with civil rights in its 
‘pith and substance.” The act was not one making striking generally a 
new crime. What does this last sentence mean, and what conceivable 
difference can it make? If the act makes striking a crime, whether 
‘generally’ or in particular, it is submitted that it falls under the heading 
“criminal law.” 


Thus far, except for the parenthetic dictum in the Reciprocal Insurers 
Case,'”° one would be tempted to doubt whether the federal power over 
the criminal law in s. 91 (27) includes the power to create new crimes. 
The privy council, moreover, has refused to give the slightest indication 
as to its attitude in the interpretation of “the criminal law,” confining 


“Toronto Electric Commissioners v. Snider, 55 O.L.R. 454. 

% Attorney-General for Ontario v. Hamilton Street Railway, [1903] A.C. 524. 
*See note 90. 

Toronto Electric Commissioners v. Snider, [1925] A.C. 396. 

*See note 84. See note 90. 10See supra. 
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itself merely to negative pronouncements in the particular cases before it. 
From all this confusion we turn to Lord Atkin’s clear enunciation in 
Proprietory Articles Trade Association v. Attorney-General for Canada.’ 
The case concerned the validity of the Combines Investigation Act, 
making it an offence to be a party to the formation of a combine as 
defined in s. 2 (i.e. to the detriment of the public, and restraining or 
injuring trade or commerce). Inquiries were to be conducted by 
appointed officials, and provision was made for reduction of customs 
duties and licence revocation, while s. 498 of the Criminal Code made it 
an indictable offence to conspire or agree to limit unduly transportation 
facilities, restrain commerce, etc. The privy council held that most of 
the legislation fell within head 27 of s.91. The substance of the act was 
to define, and make criminal, combines which the legislature in the 
public interest intended to prohibit. ‘‘The definition,’’ said Lord Atkin, 
“is wide, and may cover activities which have not hitherto been con- 
sidered to be criminal.’ (The phrases ‘‘essentially criminal in its nature,” 
and ‘“‘belonging to the domain of criminal jurisprudence by its very 
nature’’ seem to have been forgotten.) Only those combines were 
affected, he continued, “‘which have operated or are likely to operate to 
the detriment or against the interest of the public.’’ A part of the 
judgement following is worth quoting, to reveal the complete departure 
from the approach made in the previous two decades: 

And if Parliament genuinely determines that commercial activities which 
can be so described are to be suppressed in the public interest, their Lordships see 
no reason why Parliament should not make them crimes. ‘‘Criminal Law’ means 
“the criminal law in its widest sense” (Att. Gen. for Ontario v. Hamilton Street Ry. 
[1903] A.C. 524). It certainly is not confined to what was criminal by the law of 
England or of any Province in 1867. The power must extend to legislation to make 
new crimes. Criminal law connotes only the quality of such acts or omissions as 
are prohibited under appropriate penal provisions by authority of the state. The 
criminal quality of an act cannot be discerned by intuition; mor can it be discovered 
by reference to any standard but one—Is the act prohibited with penal consequences? 
Morality and criminality are far from co-extensive. ... It appears to their Lord- 
ships to be of little value to seek to confine crimes to a category of acts which by 
their very nature belong to the domain of ‘‘criminal jurisprudence”’; for the domain 
of criminal jurisprudence can only be ascertained by examining what acts at any 
particular period are declared by the state to be crimes, and the only common nature 


they will be found to possess is that they are prohibited by the state, and that 
those who commit them are punished.’* 


After all this, however, Lord Atkin apparently thought that the judge- 
ment in the Board of Commerce Case,“ which had invalidated similar 


11 [1931] A.C. 310. 18T he italics are mine. 
Proprietary Articles Trade Association v. Attorney-General for Canada, [1931] 
A.C, 310, at pp. 323-4. 111922] 1 A.C. 191. 
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previous legislation, would have to be justified,’ and he proceeded (it is 
submitted, without any great measure of success), to try to distinguish it. 
Their lordships in that case, he said, were contrasting one case obviously 
“within the line,”’ and the other obviously outside it. Such contrast 
was between serious breaches of any accepted code of morality, and 
matters which were merely attempts to interfere with provincial rights, 
and were sought to be justified under the head of ‘‘criminal law’’ colour- 
ably, and merely in aid of what was in substance an encroachment. 

This represents an immediate abandonment of the previous position 
which his lordship had taken. The test laid down as the only standard 
in the previous portion of his judgement (quoted above) was: “Is the 
act prohibited with penal consequences?’’ If then, this test is the true 
one, how any legislation creating a new offence with penal consequences 
can be an ‘‘encroachment”’ is difficult to contemplate. Once the act is 
within Dominion legislative competence, the fact that it may have 
indirect effects on subjects within provincial competence is immaterial.'” 
Lord Atkin forced a further point of distinction between this case and 
the Board of Commerce Case. In the instant case, he maintained, there 
was a general definition and a general condemnation; and if penal con- 
sequences followed, they could only follow from the determination by 
existing courts of an issue of fact defined in express words by the statute. 
It may be questioned, however, whether the words of the statute in issue 
were so much more ‘‘express”’ than those in the Board of Commerce Case. 
What exactly is meant by “operating to the detriment or against the 
interest of the public,” or “restraining or injuring trade or commerce’’? 
Are these in effect fixed and strictly defined standards? Surely there 
could be no more indefinite test to apply than whether or not certain 
action operates to the public detriment. Yet this is the ‘issue of fact 
defined in express words’’ to be determined by the courts. Such deter- 
mination would clearly be nothing more than the particular judges’ view 
of the public welfare. 

Apart, however, from this apologia for the decision in the Board of 
Commerce Case, Lord Atkin had given substance, clarity, and definitive 
interpretation to the heading ‘“‘the criminal law”’ in s. 91 of the B.N.A. 
Act, and no one would have found much difficulty—using his test—in 
deciding whether or not a piece of legislation fell within this category. 


1% Stare decisis again holding the privy council in chains. 

16Cf. “But if an act is within the powers specially conferred upon Congress, it 
seems to me that it is not made any less constitutional because of the indirect effects 
that it may have, however obvious it may be that it will have those effects, and that 
we are not at liberty upon such grounds to hold it void” (Holmes J., dissenting, in 
Hammer v. Dagenhart, (1918) 247 U.S. 251). 
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A year later, however, in Re the Insurance Act of Canada,‘ Lord Dunedin 
flies directly in the teeth of the principles which Lord Atkin had so 
carefully enunciated. This was an appeal from the kings bench, appeal 
side, of Quebec, on a reference by the lieutenant-governor in council. 
The question was whether a foreign or British insurer who held a licence 
under the Quebec Insurance Act was also bound to be licensed under 
the Canadian Insurance Act. A penal section had been inserted in the 
act, worded so as to avoid the result of the judgement in the Reciprocal 
Insurers Case.** In his judgement in Attorney-General for Canada v. 
Attorney-General for Alberta,°* Lord Haldane had observed that “‘legis- 
lation, if properly framed, requiring aliens. . . to become licensed as a 
condition of carrying on the business of insurance in Canada, might be 
competently enacted by Parliament.’’ This had been quoted with 
approval in the Reciprocal Insurers Case," though the question had still 
been left open. The contention of counsel in the present case was based 
on this dictum, but the board answered by saying that it was not “properly 
framed legislation,’ for ‘‘the sections here. . .do not deal with the 
position of an alien as such”’ (whatever this latter may mean!); ‘Their 
Lordships consider that although the question was studiously kept open 
in the Reciprocal Insurers Case, it was really decided by what was laid 
down. . . that a colourable use of the criminal code could not serve to 
distinguish the real object of the legislation, which was to dominate the 
business of insurance.’’ Similarly here, said his lordship, ‘“‘under the 
guise of legislation as to aliens,’’ they sought to interfere with the conduct 
of insurance business, ‘‘a business which by the first branch of the 1916 
case has been declared to be exclusively subject to Provincial Law.” 
It is submitted that if legislation deals with aliens—whether ‘‘as such”’ 
or otherwise—it is within the Dominion competence. This is clearly 
laid down in the B.N.A. Act, s. 91 (25),"* and whether a Dominion act 
forbids them to enter or engage in any business without a licence—which, 
according to Lord Dunedin, would be perfectly valid—or forbids them 
to engage in any insurance business without a licence—which was held 
invalid—it is still legislation in relation to aliens, and as such, is intra vires 
the parliament of Canada. The “colourable use” doctrine in the 
Reciprocal Insurers Case“ regarding the criminal law—which had really 
been exploded by Lord Atkin’s judgement in the Proprietory Articles 
Case," was thus revivified and applied to another field altogether. It is 
difficult to justify this. It is worthy of note that the majority in the 


10711932] A.C. 41. 18See note 90. 10911916] 1 A.C. 588. See note 90. 

This will be discussed in reference to the Trade and Commerce clause. See 
infra, section VIII. 

113‘‘Naturalisation and Aliens.” 13See note 90. iMSee note 101. 
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court of king’s bench in Quebec had held the statute good as applied to 
aliens," and three of the judges'* cited Matthew v. Guardian Assurance 
Co.:"7 “So essential is the Dominion licence that without it, the trans- 
ference of any business by the company is prohibited.”” A portion of 
Duff J.’s judgement in Reference to the Combines Act Investigation,'* 
affirmed later by the Privy Council,"® was also quoted: “But the 
Dominion has a special jurisdiction in relation to insurance jurisdiction 
touching. . . the rights of foreign countries and foreigners generally to 
engage in the business of insurance in Canada.” 

The two important remaining decisions in the field of legislative 
jurisdiction in relation to the criminal law belong to the judgements on 
the ‘‘new deal” legislation. The first concerned the validity of s. 9 of 
the act to amend the Criminal Code, enacting that certain trade practices 
should be criminal offences, such as destroying competition or eliminating 
a competitor. The supreme court of Canada, by four judges to two, 
held the section intra vires,"*° not, however, because ‘‘the act was pro- 
hibited with penal consequences,’’! but on account of the fact that 
“the prohibitions seem to be aimed at the prevention of practices which 
Parliament conceives to be inimical to the public welfare.’’"’* Both 
majority and minority opinions, however, bear the mark of the reasoning 
of the privy council in cases before Lord Atkin became one of its members. 
Parliament could not, said the majority, acquire jurisdiction over a sub- 
ject which belonged exclusively to the provinces, by attaching penal 
sanctions to legislation which was in ‘“‘pith and substance”’ legislation 
applicable to that subject in its provincial aspect alone; and for this the 
authority of Re the Insurance Act of Canada™ was cited. But these 
considerations were not applicable to the statute in question, which was 
what it professed to be—an enactment creating criminal offences in 
exercise of the powers vested in parliament in virtue of s. 91 (27). The 
minority took a different view of the statute, but the principle behind 
their decision was the same. Cannon J. said that the penalty imposed 
amounted only to a “‘colourable attempt to invade the Provincial field,” 
while Crocket J. asserted that legislation, even though inserted in the 
Criminal Code, was invalid if it dealt with matters coming under s. 92, 
and was not “criminal in its essence” (citing the Reciprocal Insurers 


160.R. 49 K.B. 236. 

6Bernier J. (at p. 254); Allard J. (at p. 245); and Bond J. (at p. 265). 

1745 D.L.R. 32. 118[1929] S.C.R. 409. 19See note 101. 

2°Reference Re S. 498A of the Criminal Code, [1936] S.C.R. 363. 

11This is the test Lord Atkin gives in The Proprietary Articles Case, [1931] A.C. 310. 
(See supra.) 

1%Per Duff C.J. 13See note 107. 
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Case). To give further weight to his opinion, the Board of Commerce 
Case’ was cited, with Lord Haldane’s reference to a matter ‘“‘which by 
its very nature belongs to the domain of criminal jurisprudence.”” He 
then proceeded to discuss the Proprietory Articles Case,! and it is here 
that we see the unfortunate effect of Lord Atkin’s attempt in that case 
to explain away the Board of Commerce Case—with the reservation he 
was forced to make in order todo so."*7__ Had it not been for this qualifica- 
tion inserted after his clear statement of principle,!** Crocket J. would 
not have found it such an easy matter to assert, as he did assert, that 
there was nothing in the Proprietory Articles Case'** to detract from the 
authority of the other two cases, and that none of the observations of 
Lord Atkin was intended to lay down the principle that the mere fact 
that parliament had prohibited an act and attached to it penal con- 
sequences must be taken as conclusive evidence of the criminal character 
of such legislation. If this were so, he considered that there would be 
no class of civil rights over which the parliament of Canada, by this 
device, could not assume legislative control. The board in that case, 
he continued, were considering very carefully whether it was really 
‘genuine criminal legislation.” 

In the first place, granted the contention of Crocket J. that parliament 
could obtain control over any subject it chooses by the use of this device, 
yet the possible abuse of power is no argument whatever if the words 
of the statute (the B.N.A. Act) are clear. Secondly, it is submitted that 
there is no such thing as “‘genuine”’ criminal legislation in the sense in 
which he uses the term. Legislation is either criminal or not. It is 
criminal if it declares that certain acts are crimes.° Lord Atkin in 
delivering the judgement of the board on appeal from the supreme court 
of Canada made this perfectly clear at the outset."' This case, as his 
lordship saw it, was covered by the decision of the judicial committee 
in the Proprietory Articles Case." ‘‘The basis of that decision is that 
there is no other criterion of ‘wrongness’ than the intention of the legis- 
lature in the public interest to prohibit the act or omission made crimi- 
nal.’’"*% Unfortunately, however, he could not dispel the hypnotic 
influence of those cases before 1931, for he immediately blurred the sharp 
lines of division that he had drawn only a moment before: ‘‘The only 
limitation on the plenary power of the Dominion to determine what shall 
or shall not be criminal is the condition that Parliament shall not, in the 
 ‘MSee note 90. See note 104. ™Seenotelll. = = 

27See supra. 28See note 103. 29See note 101. 


°See Lord Atkin in the Proprietary Articles Case (supra). 


11 Attorney-General for British Columbia v. Attorney-General for Canada, [1937] 
A.C, 368, at p. 375. 


18See note 101. 183See note 131. 
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guise of enacting criminal legislation in truth and in substance encroach 
on any of the classes of subjects enumerated in s. 92."’ Then, fearing 
perhaps that this last dictum had gone too far over to the other extreme, 
and nullified the clear rules he had laid down (which, it is submitted, it 
undoubtedly had done), his lordship returned to middle ground. It was 
no objection, he said, that the legislation did, in fact, affect subjects in 
s. 92, and in the present case there seemed no reason for supposing that 
the Dominion was using the criminal law as a pretence or pretext, or 
that the legislature was “in pith and substance, only interfering with 
civil rights in the Province.” 

What is to be deduced from a consideration of the above cases? The 
first thing that is noticeable is the strong influence exerted on the supreme 
court of Canada by the past decisions of the privy council, and the 
effort made by the judges to reconcile inconsistencies in the judicial 
committee’s decisions.“ In the second place, these inconsistencies are 
thrown into prominence upon an examination of the judgements. Crimi- 
nal law in 1903 meant ‘‘criminal law in its widest sense.’’ In 1919 we 
could not be certain what it meant, but it was clear that the courts 
considered it was their duty to look into legislative enactments in order 
to see whether they were what was tautologically called ‘‘genuine 
criminal legislation.’”’ In 1931, these doubts were dispelled by Lord 
Atkin’s ruling that the test was whether the act was prohibited with 
penal consequences, but they were just as quickly re-introduced by his 
subsequent modification of his own ruling, which, coupled with Lord 
Dunedin’s judgement in Re the Insurance Act of Canada, and the sub- 
sequent repetition of his test plus its nullifying proviso by Lord Atkin 
himself, in Attorney-General for British Columbia v. Attorney-General for 
Canada,‘ suggest that although the Board of Commerce Case*’ may be 
dead, yet Lord Haldane’s dictum still rules us from his grave. The fore- 
going series of decisions still leaves us deep in doubt, and furnishes no 
guide as to the future attitude of the privy council in relation to s. 91 (27) 
of the B.N.A. Act. If life is again breathed into Lord Haldane’s dictum, 
we shall be in the position where the courts, though refusing to extend 
the act to cover new circumstances unforeseen and unprovided for,'** 
yet insist on drastically cutting down a federal power explicitly given by 
that act if they are of the opinion that the particular use of such power 
is undesirable.4° Again the question arises, if considerations of policy 


IMF g., Crocket J.’s assertion that the Proprietary Articles Case did not detract from 
the authority of the previous cases. ([1936]. S.C.R. 363. See supra.) 

See note 107. 1%#See note 131. 47See note 84. 138See supra. 

139Cf. supra, note 74. Lord Atkin: ‘To hold otherwise would afford the Dominion 
an easy passage into the Provincial domain.” 
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are to enter into constitutional adjudication, whether the privy council 
is the appropriate body for this work. This aspect of the problem is 
more clearly brought out in the decisions relating to the introductory 
clause of s. 91, to the consideration of which we shall now proceed. 


VII. THe REsIpuARY CLAUSE 


This clause, often called the ‘‘residuary clause’’ empowers the Domin- 
ion to legislate for the ‘“‘peace, order, and good government of Canada.”’ 
Then follows an enumeration of certain powers to which the legislative 
authority of the parliament of Canada extends, inserted ‘for greater 
certainty, but not so as to restrict the generality of the foregoing terms 
of this section.’"*® This is vitally important, as it shows that the ‘“‘fore- 
going terms’’ and the enumerated classes of subjects in this section are 
meant to be read together. Moreover, to these specified subjects it is 
laid down that the federal legislative authority ‘‘extends’”’ (not ‘‘shall 
extend’’), in which case this part of the act is merely declaratory, in 
contrast to the residuary clause which is clearly an enacting part of the 
statute. The privy council, however, has torn apart these two portions 
of s. 91, applying different rules to each, the residuary clause suffering a 
gradual erosion until we are uncertain as to whether it has not completely 
disappeared.“' In the famous case of Russell v. the Queen,'* it was held 
that the Canada Temperance Act, which restricted the sale of intoxicat- 
ing liquor, was intra vires the Dominion parliament. The words of 
Sir Montague Smith, who delivered the judgement of the board, are 
important for a consideration of the later cases: 

What Parliament is dealing with in legislation of this kind is not a matter in 
relation to Property and its Rights, but one relating to public order and safety... 
and though incidentally the free use of things in which men may have property 
is interfered with, that incidental interference does not alter the character of the 
law. Upon the same considerations, the Act cannot be regarded as legislation 
in relation to civil rights. [These laws]... are of a nature which fall within the 
general authority of Parliament to make laws for the order and good government 
of Canada. ... Few, if any, laws could be made by Parliament for the peace, order, 
and good government of Canada which did not in some incidental way affect 
Property and Civil Rights; and it could not have been intended when assuring 
to the Provinces exclusive legislative authority on the subject of Property and 
Civil Rights, to exclude the Parliament from the exercise of its general powers 
whenever any such incidental interference would result from it. 

The “‘true nature and character” of the act was to provide uniformity on a 
matter of general concern to the whole Dominion, and thus it was placed 
within s. 91. 


“0B, N. A. Act, s. 91. 41See note 70: Lord Tomlin’s view. 
442(1882) 7 App. Cas. 829. 
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Lord Watson’s oft quoted words in Attorney-General for Ontario v. 
Attorney-General for the Dominion are considered by many to have 
rigidly limited the above interpretation of the residuary clause, but 
it is submitted that his words were rather a caution against too free a 
use of this power, which, he said, should be ‘strictly confined to such 
matters as are unquestionably of Canadian interest and importance.” 
It is true that he ruled that they ought not to trench upon provincial 
legislation with respect to any of the classes of subjects enumerated in 
s. 92, since any other construction of the general power ‘‘would practi- 
cally destroy the autonomy of the Provinces,’’ but he goes on to point 
out that: ‘‘Some matters, in their origin local and Provincial, might 
attain such dimensions as to affect the body politic of the Dominion, and 
to justify the Canadian Parliament in passing laws for their regulation 
or abolition in the interest of the Dominion. But great caution must 
be observed in distinguishing between what is local and Provincial. . . 
and that which has ceased to be merely local and Provincial, and has 
become a matter of national concern.’’ The recognition is clear that 
what was once local and provincial may, through changes in time and 
conditions in which men live, become of general interest and national 
importance. The point to be stressed here is that when this takes place, 
these matters cease to be covered by s. 92, having changed their very 
nature, and if s. 92 is affected, it can only be incidentally, which will not 
invalidate the particular legislation (Russell v. the Queen).'“ The fore- 
going has, however, been ignored in later decisions in which the dicta in 
the above two cases have been interpreted and re-interpreted by succes- 
sive judges, until finally they would have been unrecognizable by those 
who gave them utterance. 

Lord Haldane, in 1916, construes Russell's Case as one of Dominion 
legislation as regards a province, but in which the subject-matter lies 
outside all of the subject-matters entrusted to the provinces under 
s. 92.46 Not only is this obviously paradoxical, but it was stated in 
that case that it was not considered to be legislation as regards a province. 
In Re the Board of Commerce Act, 1919," in an equally divided supreme 
court of Canada,'* Anglin J. had pointed out that the regulation of the 
necessities of life may, in certain circumstances, be a matter of national 
concern and importance. He brought out clearly the fact that when a 

43(1896] A.C. 348. 

M4See, for instance, Jennings in 51 Harvard Law Review, at pp. 1 ff. 

Supra. 

6 Attorney-General for Canada v. Attorney-General for Alberta, [1916] 1 A.C. 588, 
at p. 595. 

47See note 84. 4860 S.C.R. 456. 
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matter primarily of civil rights has attained such dimensions as to affect 
the body politic of the Dominion, it has, in that aspect of it, not only 
ceased to be local and provincial, but has also lost its character as a 
matter of civil rights in the province, and has ceased to be subject to 
provincial legislation, and therefore Dominion legislation upon it does not 
“trench upon’’ the provincial field.“* Counsel before the judicial com- 
mittee argued in the same vein, but Lord Haldane rejected the argu- 
ment.© The law was not one enacted to meet special conditions in 
wartime, and not confined toany temporary purpose. (Whohad suggested 
that it should be?) He recognized that there were cases in which legis- 
lation of a certain character might assume, in different circumstances, a 
new significance, perhaps of paramount importance; but this could only 
obtain where the circumstances were ‘“‘abnormal’”’ or “highly exceptional." 
(Where is the authority for this? Russell's Case did not even suggest it.) 
And in the instant case ‘““Their Lordships do not find any evidence that 
the standard of necessity . . . has been reached, or that the attainment 
of the end sought is practicable.’’ lt should be noted that here again 
the board is passing, albeit unconsciously, upon questions of policy, and 
the problem will have to be faced whether it is better qualified for this 
type of work than the supreme court of Canada. 

The Snider Case of 1925" is a striking example of the lengths to which 
judges will go in a futile attempt to distinguish a case which stands in the 
way of the particular decision at which the judge wishes to arrive. 
Ferguson J.A., in delivering the judgement of the supreme court of 
Ontario,"* had held that in pith and substance the legislation (the 
Industrial Disputes Act, 1907) was not regarding property and civil 
rights, but legislation to authorize inquiry into industrial disputes, which 
may develop into disputes affecting not merely the parties thereto, but 
national welfare, peace, order, and safety. Hodgins J.A., who dissented, 
seemed hide-bound by catch phrases used by the privy council—‘“‘highly 
exceptional circumstances,’’ ‘“‘sudden danger to social order’’-—and 
showed the strong influence exerted by its past utterances: ‘‘Is it possible, 
in face of the views expressed by the Judicial Committee, to hold that this 
particular statute. . .deals with something so widespread and far 
reaching as to be a subject constitutionally proper for Dominion legis- 
lation. . . ?’"4§ At all events, the privy council upheld his views and 


48Of the judges on the other side, Duff J. merely stated that it was erroneous to 
conclude that parliament could in every conceivable circumstance force upon a province 
a system of nationalization of industry—this had not even been contended—while 
Brodeur J. did not think that the matter was of Canadian interest or importance. 

16911922] 1 A.C. 191. 18111925] A.C. 396. 

1855 O.L.R. 454. M8] talics are mine. 
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reversed the decision of the Ontario court."* The Russell Case, 
however, proved to be too large an obstacle for Lord Haldane, who 
proceeded, in attempting to distinguish it, to make complete nonsense 
of it. It only applied, he said, if there were some extraordinary 
peril to the national life of Canada and if the national parliament 
were called upon to save the nation from disaster. It may be respectfully 
pointed out that the case itself did not even mention such a contingency, 
and we have no indication that in 1882 there was any grave national 
danger—of drunkenness—affecting the body politic of Canada." Lord 
Haldane went on to say that the mere fact that Dominion legislation is 
for the general advantage of Canada, or is such that it will meet a want 
that is felt throughout the Dominion, will not render it competent if it 
cannot be brought within the heads enumerated specifically in s. 91. 
“These words,” says Professor H. Smith,’ ‘‘might have been drafted 
with the express purpose of contradicting Sir J. Macdonald.” He 
continues: ‘“‘The result . . . is that the real residuary power is now to be 
found in the words ‘Property and Civil Rights’ over which s. 92 gives 
exclusive jurisdiction to the Provinces. . . . In other words, the prin- 
ciple of American Federalism has been substituted for that agreed upon 
at Quebec.’"** If we refer to the Quebec conference, and subsequent 
parliamentary debates,”® we shall see that Professor Smith’s argument 
is unanswerable. Even Professor Keith’ regrets that the Russell Case 
should now have almost been explained away, but he adds that it is easy 
to see that a wider view of the residuary power “‘might have meant 
serious inroads on the sphere of the Provinces.’ 

It is, however, questionable whether, apart from the foregoing con- 
siderations, the case was rightly decided, since, as Professor Keith points 
out,'® there is, as a result, no power in the Dominion to legislate for the 
prevention of industrial disputes extending beyond the limits of any 
province, and it is also beyond provincial competence. But this is 


W4Toronto Electric Commissioners v. Snider, [1925] A.C. 396. 

Supra. 

Dr, Jennings gives an amusing picture of the materialization of the fears of the 
Canadian parliament, as portrayed by Lord Haldane: ‘‘One imagines the body politic 
rolling about the American Continent in a state of intoxication and being held by 
various parts of its metaphysical clothing if the majority of the qualified inhabitants 
of any town or county thought it desirable to do so” (15 Canadian Bar Review, at p. 456). 

479 Journal of Comparative Legislation, at pp. 162-3. 

8 Thid. 159See supra, section IV. 

16°7 Journal of Comparative Legislation, at pp. 67-8. 

Implicit in this is the recognition that the judicial committee is exercising its 
judgement on questions of policy. See infra for discussion. 

18See note 160. 
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contrary to the B.N.A. Act, since there is absolutely no sphere of legis- 
lation dealing with the internal affairs of Canada which is not covered 
by the distribution of legislative power therein. This was clearly stated 
by Lord Loreburn in Attorney-General for Ontario v. Attorney-General for 
Canada,'* where he laid down that the powers in the B.N.A. Act cover 
the whole area of self-government within the whole area of Canada: 
“It would be subversive of the entire scheme and policy of the Act to 
assume that any point of internal self government was withheld from 
Canada.’ The Snider Case is most unsatisfactory in all its aspects, 
and Lord Haldane’s utterances seem impossible of rationalization. A 
suggestion has been made that the cause of this unhappy result was the 
dilemma in which he found himself “‘between the Russell Case on the 
one side, and on the other the legal fiction that the Committee cannot 
make a mistake, and, therefore, that though the Judicial Committee 
may explain, it can never reverse itself.” It might be more desirable, 
however, that the board should, in the future, resort to self-reversal 
rather than to an indefensible “‘explanation”’ of this kind, since the latter 
has, unfortunately, had repercussions in subsequent cases before the 
committee. Before these are considered, a brief reference should be 
made to the Aeronautics Case and Radio Case’ in 1932. In the former, 
the legislation was upheld as coming within s. 132 of the B.N.A. Act,'** 
but it should be noted that a further reason was adduced that aerial 
navigation was a matter of national importance and interest and a class 
of subject which had attained such dimensions as to affect the body 
politic of the Dominion. In the Radio Case, the legislative power was 
extended to cover obligations under conventions made by Canada alone 
with foreign powers; Lord Dunedin ruling that, although such con- 
ventions did not fall strictly within s. 132, yet, since they were matters 
which, as subjects of legislation could not fall within either of the enu- 
merated classes in ss. 91 or 92, as they were not contemplated in 1867, 
they must be within the ambit of the power to make laws for the peace, 
order, and good government of Canada. 

We may now turn to some of the “new deal”’ legislation. Three 
Dominion statutes of 1935"*® gave effect to conventions adopted by the 
international labour office of the league of nations in accordance with the 
~ -MIQIZ)A.C.571. “Ibid, atp.581.. 


SW. E. Raney in 3 Canadian Bar Review (1925), at p. 615. 

16 [1932] A.C. 54. 

67/1932] A.C. 304. For facts see supra, notes 30, 31. 

8This section gives the Dominion powers for performing obligations arising under 
treaties between the British Empire and foreign countries. 
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treaty of Versailles. These were ratified by Canada, but not on behalf 
of the British Empire as a whole. The supreme court of Canada was 
divided as to whether these statutes were inira vires..7° Duff C.J. pointed 
out that under the B.N.A. Act the provinces had no power to legislate 
for the purpose of giving effect to an international agreement, and he 
therefore applied Lord Dunedin’s ruling in the Radio Case.'" Crocket J., 
at the other extreme, considered that even if a matter was not mentioned 
explicitly in s. 92, it is still not decisively excluded from that section, 
since ‘Property and Civil Rights” is such an all-embracing head.’” 
The privy council held the acts invalid.1% Lord Atkin refused to strain 
s. 132 to “cover the uncontemplated event” (the treaty-making power 
of the Dominion),!"* and, for the purposes of ss. 91 and 92, there was no 
such thing as treaty legislation as such; one must look behind the treaty 
at the class of subjects, which, in the case in point, fell within s. 92. 
Moreover, these matters had not attained ‘‘such dimensions as to affect 
the body politic,” and to have ‘‘ceased to be merely local or Provincial” 
and to have ‘‘become matters of national concern” within the principles 
laid down by Lord Watson,'”® whose words were merely cautionary, and 
“intended to safeguard possible eventualities which no one at the time 
had any interest or desire to define.” And now there enter the catch 
phrases from the Board of Commerce Case!” and the Snider Case!”’— 
“exceptional conditions,” ‘‘standard of necessity,”’ “‘some extraordinary 
peril to the national life of Canada,” “‘epidemic of pestilence.”” These, 
says Lord Atkin, ‘‘show how far the present case is from the conditions 
which may override the normal distribution of powers in ss. 91 and 92.” 

The result of the case leaves us with two unanswered problems. In 
the first place it leaves a ‘‘no man’s land”’ in the distribution of legislative 
powers under the B.N.A. Act, since the provinces cannot make con- 
ventions and the Dominion cannot compel them to legislate.'"® Yet a 
lacuna in the scheme of distribution is impossible according to Lord 


170(1936] S.C.R. 461. 11 Supra. 

'7%According to this, there would seem to be no questions at all upon which the 
Dominion could legislate. 

173 Attorney-General for Canada v. Attorney-General for Ontario, [1937] A.C. 326. 

14But see Lord Sankey's interpretation of s. 132 in the Aeronautics Case: ‘‘Canada 
as a whole having undertaken an obligation, is given the power necessary and proper 
for performing that obligation” ({1932] A.C., at p. 78). Lord Atkin was forced to refer 
to this, but disposed of it by saying that the board regarded it as obiter! 

1%In the Local Prohibition Case, [1896] A.C. 348. 

176(1922] 1 A.C. 191. 177(1925] A.C. 396. 

178See Dr. Jennings, 15 Canadian Bar Review, at p. 455. He further points out 
that no treaties are made on behalf of the empire as a whole, and therefore, if s. 132 
covers only such treaties, it means nothing. 
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Loreburn’s words in 1912." Secondly, the standing of the Radio Case 
is a doubtful one. Although Lord Atkin did not overrule it in terms, 
yet his decision disembowelled it and left it an empty shell. In addition, 
Lord Watson’s standard—‘‘Unquestionably of national interest and 
importance’’—seems to have been forgotten. On the other hand, if the 
privy council had it well in mind, but considered that these matters had 
not attained such dimensions as to affect the body politic, were they not 
in fact substituting their own view as to what is of national importance, 
for that of the Canadian legislature, and, in doing so, performing rather 
a “quasi legislative” than a judicial function? 

The board gave similar treatment to the Employment and Social 
Insurance Acts, 1935, which provided a system of unemployment insur- 
ance. The supreme court of Canada, by four judges to two, held the 
act ultra vires,*° and the decisions of the majority are strongly flavoured 
with homage to the previous judgements of the privy council. The 
exercise of power over subjects not within the enumerated list in s. 91, 
says Rinfret J., “will be recognized by the courts only after careful 
scrutiny to render it clear that circumstances are abnormal. . . such as 
cases of war or famine”’ (another appearance of later ‘‘arrangements”’ of 
the Russell Case). The legislation was not based on the treaty of peace, 
though the latter was referred to in the preamble'*'—apparently the 
preamble can be ignored. But when his lordship proceeds to consider 
the substance of the act, a good use is made of it: “At the outset, let us 
remember the remark of Lord Coke, that the preamble of a statute is 
‘the key to open the minds of the makers of the Act and the mischiefs 
which they intended to remedy.’’’ If the preamble can be used as evi- 
dence in this respect, there is no reason why it should not be used to show 
that the legislation is in furtherance of the obligations under the treaty 
of peace—as it clearly states. Duff C.J., dissenting, had pointed out 
that the enactments in question constituted directions for the application 
of a fund constituted by contributions out of the public funds of the 
Dominion, and that no province possessed any authority to legislate in 
relation to the application of such a fund, and so far as they did not fall 
within the ambit of the sub-divisions of s. 92, they must be embraced 
within the general authority of the Dominion to make laws for the peace, 
etc., of Canada. Counsel before the judicial committee,’ also, argued 
that the matter had become one of national importance so as to affect 
the body politic of the Dominion. Moreover, it was legislation in 


179See notes 163, 164. 18911936] S.C.R. 427. 


18\‘*Whereas it is desirable to discharge the obligations to Canadian labour assumed 
under the provisions of the said treaty. . . .” 


182 4 ttorney-General for Canada v. Altorney-General for Ontario, [1937] A.C. 355. 
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relation to a problem which did not exist in 1867, and therefore not 
specially provided for in either of the sections 91 or 92. The argument 
was not answered by their lordships. Lord Atkin said that prima facie, 
the legislation fell within s. 92—‘‘Property and Civil Rights." There 
was here no treaty,'* and as to the ground of the special importance of 
unemployment insurance in Canada, the act did not purport to deal with 
any “special emergency.” It was intended to be permanent. (Thus we 
now have a further modification to make in the Russell Case—the legis- 
lation must only be of a temporary nature.) 

Can it be reasonably contended that questions of industrial control, 
social security, and unemployment have not now become, in Lord 
Watson’s words, “matters of national concern, affecting the body 
politic’? How much is then left of the general head of s. 91? With the 
rise. of the “emergency” and ‘‘national peril’ theories, the “double 
aspect”’ principle mentioned in Hodge v. the Queen'® has been jettisoned, 
Lord Watson’s words have been ignored, and the Russell Case put 
quietly to sleep, while s. 91 of the B.N.A. Act might now read something 
like this: “It shall be lawful for the Queen. . .in cases only of the 
gravest national danger and emergency, such as war, famine, or intoxica- 
tion, to make laws for the peace, order, and good government of Canada, 
provided such laws show no character of permanence, but are merely 
transient in their nature. . . .”” Now liquor, we are told, affects the 
Dominion vitally; its consumption becomes a menace to the national 
life so serious and pressing that the nation must be protected from 
disaster. But unemployment does not affect the body politic! It 
creates no “emergency” and no danger to the national life of Canada!!* 
Is it really any longer possible to contend that the residuary power 
exists at all, even in cases of ‘‘emergency,’’ when a situation such as the 
world economic crisis does not justify its use?!*? It is submitted that 
it does indeed still exist, but that it has been transferred bodily from 
s. 91 to the heading ‘Property and Civil Rights’’ of s. 92. The United 


18But see the preamble, cf., note 181. 

14Further copious references to the Board of Commerce Case and the Snider Case 
are to be found in the judgement of the supreme court of Canada in Re Natural Products 
Marketing Act, [1936] S.C.R. 398, where the act was held invalid. (This judgement was 
later affirmed by the privy council [1937], A.C. 377). 

18See supra, note 75. 

18*‘Unemployment, of course, does not affect the body politic, because that body 
cannot eat (it can, apparently, drink). In any case, unemployment cannot create 
an emergency because it is always with us, whereas intoxication is for special occasions 
only” (Jennings in 15 Canadian Bar Review, at p. 456). 

187See F. R. Scott, ‘“‘The Consequences of the Privy Council Decisions” in 15 
Canadian Bar Review (1937), at pp. 485 ff. 
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States has its tenth amendment to the constitution; Canada has the 
privy council decisions. The same result is reached in either case!**— 
the residue of power is lodged in the states and provinces respectively. 
This as we have seen '** is riding rough-shod over the intentions of the 
“fathers” of the Canadian Constitution. The privy council has reached 
a result which “the historian’’—and perhaps even the lawyer—‘‘knows 
to be untrue.” 


VIII. THE REGULATION OF TRADE AND COMMERCE 


We pass now to a consideration of the treatment of s. 91 (2) of the 
B.N.A. Act, whereby the Dominion is given legislative power over ‘‘the 
Regulation of Trade and Commerce.” In Citizens Insurance Co. of 
Canada v. Parsons,’® an Ontario act prescribing certain conditions 
which were to form part of contracts of fire insurance in Ontario was held 
valid, as not interfering with a Dominion act (passed under s. 91 (2)) 
requiring fire insurance companies to obtain licences from the minister 
of finance as a condition of their carrying on business in the Dominion. 
The words of s. 91 (2) included the regulation of trade in matters of 
inter-provincial concern, said the board, and probably general regulation 
of trade affecting the whole Dominion. 

The statute of the. Dominion Parliament enacts a general law applicable to 
the whole Dominion, requiring all insurance companies, whether incorporated by 
foreign, Dominion, or Provincial authority to obtain a licence from the Minister 
of Finance, to be granted only upon compliance with the conditions prescribed by 
the Act. Assuming this Act to be within the competency of the Dominion Parliament 
as a general law applicable to foreign and domestic corporations, it in no way 
interferes with the authority of the legislature of the Province of Ontario to legislate 
in relation to the contracts which corporations may enter into in that Province 
(per Sir Montague Smith). 

The case was cited with approval by Lord Haldane in John Deere Plow 
v. Wharton,’ where it was held that a province could not interfere with 
a Dominion company’s status and corporate capacity conferred on it 
by the parliament of Canada under s. 91 (2). The power of incorpo- 
ration was in the Dominion: “The status and powers of a Dominion 
company as such cannot be destroyed by Provincial Legislation.’ 


188Though it is now questionable whether the tenth amendment is still in force. 
See e.g., Steward Machine Co. v. Davis, 301 U.S. 548; N.L.R.B. v. Jones and Laughlin 
Steel Corporation, 301 U.S. 1. 

189See supra, s.iv. ‘‘No speaker in any of the debates even suggested that the 
words ‘Property and Civil Rights’ were to be treated as a kind of residuary clause, 
covering the whole field of civil law, apart from specific instances enumerated in s. 91" 
(Smith in 4 Canadian Bar Review (1926), at pp. 432 ff.). 

19°(1881) 7 App. Cas. 96. 11[1915] A.C. 330. 12 Jbid., at p. 341. 
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The principle laid down by the above two cases was therefore clear: 
It is within the power of the Dominion legislature to create the person of a 
company, and endow it with powers to carry on a certain class of business, to wit, 
insurance, and nothing that the Provinces can do by legislation can interfere with 
the status so created; but none the less the Provinces can by legislation prescribe 
the way in which the insurance business or any other business shall be carried on 
in the Provinces. The great point of the [Parsons] case is the clear distinction 
drawn between the question of the status of a company and the way in which the 
business of the company shall be carried on.’ 
Yet in Attorney-General for Canada v. Attorney-General for Alberia,™ 
s. 4 of the Dominion Insurance Act, 1910, which forbade the doing of 
insurance business without a Dominion licence, was declared invalid by 
the privy council, Lord Haldane (who had himself delivered the judge- 
ment in John Deere Plow v. Wharton)'® saying that it must now be 
taken that the authority to legislate for the regulation of trade and 
commerce does not extend to the regulation by a licensing system of a 
particular trade in which Canadians would otherwise be free to engage in 
the provinces. He simply assumed that the provinces had power over 
this subject—insurance—and did not even mention the Parsons Case,'* 
although in the supreme court of Canada, the Chief Justice had based 
his decision upon it:'*” “In short, it may be safely stated that the whole 
report of the Parsons Case shews that it was assumed by both sides that 
it was within the power of the Parliament of Canada to grant licences.””!** 
The judicial committee, furthermore, eschewed the use of the ‘‘double 
aspect” principle,'* although it is clear from the Parsons Case that the 
board there considered there was a concurrent power, provided the 
purposes or aspects were different.2° The Parsons Case was thus laid 
carefully out of the way,?” and the field was left clear for Lord Haldane’s 
dictum in the instant case to govern all future cases of insurance, which 
it has done. It was taken as a basis for the decision in Attorney-General 
for Ontario v. Reciprocal Insurers,?” while in Re the Insurance Act of 


1% Re the Insurance Act of Canada, 1932, [1932] A.C. 41, at p. 45 (per Lord Dunedin). 

1%(1916] 1 A.C. 588. 1% [1915] A.C. 330. 1% Supra. 

19748 S.C.R. 260. 18 Tbid., at p. 264. 19See note 79. 

20*With regard to certain classes of subjects therefore, generally described in s. 91, 
legislative power may reside as to some matters falling within the general description 
of these subjects in the legislatures of the Provinces’’ ((1881) 7 App. Cas. 96, at p. 108). 

**1The power of incorporation was taken from head 2 of s. 91, and placed under the 
residuary clause in Great West Saddlery v. the King, [1921] A.C. 91. Dr. Jennings 
queries the propriety of this, for, by later decisions, the residuary power can only be 
invoked in “highly exceptional circumstances,” and there is no exceptional situation 
which enables the Dominion to incorporate companies (51 Harvard Law Review, at p. 1). 

22/1924] A.C. 328. ‘‘In Attorney-General for Canada v. Attorney-General for Alberta, 
it was decided by this board that it was not competent to the Dominion to regulate 
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Canada,** Lord Dunedin refers to it, after citing the Parsons Case 
and John Deere Plow v. Wharton as showing the vital distinction 
between legislation dealing with capacity and that concerning operation 
of a business,2 and continues: “It really only carried to their logical 
conclusion the two cases already cited.”" This, it is submitted, baffles 
understanding. 

In the Board of Commerce Case *® (which concerned legislation pro- 
hibiting the making of unfair profits on necessaries of life, and practices 
calculated to enhance unfairly the cost of such necessaries), Anglin J., 
in the supreme court of Canada, saw danger ahead and gave a warning 
as to the fate of the trade and commerce head of s. 91 if the present 
trend in its interpretation was continued. The regulation, he said, of 
trade and commerce would include ‘‘regulation of trade in matters of 
inter-provincial concern, and it may be that they would include general 
regulation of trade affecting the whole Dominion’’ (quoting the Parsons 
Case). He then pointed out that some decisions, for instance Montreal 
v. Montreal Street Railway Co.2™ (at p. 344) would seem to import that 
legislation properly held to fall within s. 91 (2) of the B.N.A. Act must 
not trench upon the provincial field, but if that was its real meaning, 
“the regulation of trade and commerce would cease to be effective as an 
enumerated head of federal jurisdiction.’’ The regulation of the neces- 
saries of life and their prices was, in his opinion, a regulation of trade and 
commerce. The acts in question dealt with this throughout the Dominion, 
and thus fell within s. 91 (2), as indicated in the Parsons Case (at p. 113). 
There was room for difference of opinion here,?” Idington J. holding 
that the trade and commerce section could not be relied on in support 
of “‘such an extravagant claim as this,’’ and Duff J. denying the authority 
of the Dominion to regulate the contracts of a particular business in 
the province (on the authority of the Parsons Case). Granted the 
latter, this was not an attempt to regulate any particular trade, as 
counsel before the privy council clearly pointed out,?°* which, however, 


generally the business of insurance in such a way as to interfere with the exercise of 
civil rights in the Provinces” (per Duff, J., at p. 336). But in the Ontario court, 
Meredith C.J.0O. had pointed out that when the licence was granted to transact the 
business of insurance in Canada, capacity was conferred—and an act dealing with 
capacity and persons to whom it applied was not in conflict with the Parsons Case— 
but the contracts which were regulated by the provincial law remained to be regulated 
by that law, and the section did not assume to interfere with its operation (53 O.L.R. 
195, at p. 208). 

03/1932] A.C. 41. 24See note 193. 

260 S.C.R. 456. 26/1912) A.C. 333. 

*°7The judges of the supreme court were equally divided as to whether the board 
of commerce had authority to make the order in question. 

208(1922] 1 A.C. 191. 
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ignored this, and disallowed not only the sections in question, but the 
entire acts.2°° But this was not all. Lord Haldane, in addressing 
himself to the trade and commerce section, fell into the very trap against 
which Anglin J. had, in the Canadian court, issued a warning—he 
deprived that section of all significance, by laying down that it was 
able only to “aid” the Dominion, in an exceptional situation, to exercise 
the powers conferred by the general language of s. 91, but, where no 
power was possessed by parliament independently of the trade and 
commerce section, the latter could not operate; and for this the Dominion 
Insurance Act Case*® was cited, as having held that the authority of 
parliament to legislate for the regulation of trade and commerce did not, 
“by itself," enable interference with particular trades in which Canadians 
would . . . be free to engage in the Provinces.’’"* Yet nothing what- 
ever was mentioned in that case about the authority to regulate trade 
and commerce either “by itself’’ or in conjunction with any other power. 
The case merely held (erroneously, it is submitted)** that the Dominion 
could not regulate the business of insurance by a licensing system; and 
there was nothing to suggest that the Dominion may not regulate external 
and inter-provincial trade. Nevertheless, the Board of Commerce Case, 
using it as authority, made s. 91 (2) of the B.N.A. Act completely 
meaningless, and Lord Haldane re-affirmed his own construction of it in 
the Snider Case,*"* three years later, when, reversing the decision of the 
supreme court of Ontario,”* he declared the Industrial Disputes Act, 
1907, to be invalid.* Lord Atkin attempted to re-animate the clause in 
the Proprietary Articles Case,” but his remarks can be regarded, in 

2*'The only substantial question which their Lordships have to determine is 
whether it was within the legislative capacity of the Parliament of Canada to enact the 
statutes in question” (per Lord Haldane). This is going beyond what was in dispute. 
Certain sections were in question, but certainly not the whole statutes. In addition, 
by deciding that the statute was void as a whole, the judicial committee decided that 
s. 32 was void. This makes for further confusion, as it means that the board of com- 
merce may therefore not state a case, and thus the privy council had no authority to 
hear the case it was deciding. 

210 Attorney-General for Canada v. Attorney-General for Alberta, [1916] 1 A.C. 588. 

*\The italics are mine. 212[1922] 1 A.C. 191, at p. 198. 

*18See especially notes 193 and 197. 

Toronto Electric Commissioners v. Snider, {1925] A.C. 396. 1555 O.L.R. 454. 

*6Although in the Ontario court, Ferguson J.A. had drawn attention to the fact 
that the purpose of the statute was the regulation of trade and commerce by preventing 
the interruption thereof incident to the stopping of the operation of public utilities. 
He quoted the definition of trade and commerce given in the Parsons Case (supra), and 
concluded that to deprive the city of Toronto of electric power, on which it depended 
for heat and light, was to disturb and hinder the national trade and commerce. 


"7Proprietary Articles Trade Association v. Attorney-General for Canada, [1931] 
A.C. 310. 
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strictness as having the force only of an obiter dictum, since the particular 
legislation was held intra vires without the necessity of resort to the aid 
of the trade and commerce section. He made it clear, however, that the 
board wished to dissociate itself from the construction of this section 
which was placed upon it in the Board of Commerce Case**—that the 
power to regulate trade and commerce could only be invoked in further- 
ance of a general power which parliament possessed independently of it: 
“No such restriction is properly to be inferred from that judgement. 
The words of the statute must receive their proper construction where 
they stand as giving an independent authority to Parliament over the 
particular subject matter.... Their Lordships... desire, however, 
to guard themselves from being supposed to lay down that the present 
legislation could not be supported on that ground.’’!* 

We are thus left in a position of tantalizing uncertainty as to the 
interpretation of this clause. It is regrettable that Lord Atkin did not 
clarify the issue by actually deciding the case on this ground. As it is, 
how much weight will be accorded to his dictum in the future is a matter 
for conjecture. We have a suggestion from Lord Sankey in the Aero- 
nautics Case,” without any mention of “‘aiding’’ the Dominion in the 
exercise of the general power conferred upon it that aeronautics might 
be brought under the heading of trade and commerce regulation. Never- 
theless, that the rule laid down in the Board of Commerce Case,™ and 
followed in the Snider Case, is still very much alive is demonstrated 
by its influence on the supreme court of Canada in the reference Re 
Dominion Trade and Industry Commission Act,™ where s. 14, providing 
that agreements between persons engaged in any specific industry 
entered into to avoid wasteful competition in such industry might be 
approved by the governor-general on advice of the commission, was held 
ultra vires; Duff C. J., ruling that it did not fall within the heading ‘‘trade 
and commerce” consistently with the passage in Smider’s Case, which 
he proceeded to quote at length.** As there was no appeal in regard 
to this particular section, the privy council’s attitude upon this point— 
since Lord Atkin’s dictum in the Proprietory Articles Case*—remained 
undisclosed. He did, however, hold ss. 18 and 19 of the act—which 
provided for a national trade-mark vested in his majesty, to be used under 
certain prescribed conditions—to be inira vires, as coming within the 
regulation of trade and commerce.”* Moreover, there are indications 
from the judgement of Duff C. J. in Re Natural Products Marketing Acts 


218[1922] 1 A.C. 191. 2191931] A.C. 310, at p. 326. 2290/1932] A.C. 54. 

221 Supra. Toronto Electric Commissioners v. Snider, [1925] A.C. 396. 
23/1936] S.C.R. 379. *Tbid., at p. 413. % Supra, note 219. 

26 Attorney-General for Ontario v. Attorney-General for Canada, [1937] A.C. 405. 
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1934 and 1935," that the supreme court of Canada intends to place 
much the same construction upon s. 91 (2) of the B.N.A. Act as was put 
upon it in the Parsons Case—at any rate, as far as its definition is con- 
cerned, if not its application. After reviewing some of the older cases, 
he proceeds: 

It would appear to result from these decisions that the regulation of trade 
and commerce does not comprise, in the sense in which it is used in s. 91, the regu- 
lation of particular trades or occupations, or of a particular kind of business, such 
as the insurance business in the Provinces, or the regulation of trade in particular 
commodities or classes of commodities in so far as it is local in the Provincial sense; 
while on the other hand it does embrace the regulation of external trade, and the 
regulation of inter-Provincial trade and such ancillary legislation as may necessarily 
be incidental to the exercise of such powers.™* 

He proceeded, however, to hold the acts invalid, as far as they applied 
intra-provincially. They contained sweeping regulations in respect of 
local trade which could not be said to be necessarily incidental to the 
regulation of external or inter-provincial trade. The judgement was 
upheld by the privy council,”* but Lord Atkin merely stated that the 
regulation of trade and commerce did not permit the regulation of 
individual forms of trade or commerce confined to the province. A 
short passage from The King v. Eastern Terminal Elevator Co.” was 
quoted, ruling that parliament could not acquire control over local 
matters by legislating at the same time respecting external and inter- 


provincial trade, after which Lord Atkin proceeded, ‘Their Lordships 
agree with this, and find it unnecessary to add anything.”” Thus Duff 
C. J.’s remarks on “‘the regulation of trade and commerce’’™" were neither 
approved nor disapproved, and we have nothing to tell us whether the 
interpretation given to it in the Board of Commerce Case™ is still law, or 
whether Lord Atkin’s dictum in the Proprietory Articles Case™ will be 
the guiding rule for the future. 


IX. CoNcLusION 


An examination of the foregoing cases amply demonstrates the fact 
that they have produced general uncertainty, and rendered prediction 
almost impossible. The privy council’s great fear has been self-reversal ; 
stare decisis has been its professed touchstone. Yet the ‘‘measure of 
uncertainty’’** which has been introduced is no less than if it had de- 
parted from this rigid rule. Cases have been held to have decided 
things which were never even mentioned, and while in some cases the 


*7(1936] S.C.R. 398. 8/1936] S.C.R. 398, at p. 410. 

™° Attorney-General for British Columbia v. Attorney-General for Canada, [1937] 
A.C. 377. 

#91925] S.C.R. 434. Supra. Supra. Supra. *4See note 67. 
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privy council has veered over towards-the Dominion, in others, fearing 
that it has gone too far, it has fallen on the other side of the line, its 
decision being seized upon on some later occasion, by a differently consti- 
tuted board, to give a new provincial twist to the direction of consti- 
tutional interpretation.** As a consequence, no “principles governing 
the relation between ss. 91 and 92 of the B.N.A. Act’’™* have come to 
light. It is far from certain as to what is meant by “the regulation of 
trade and commerce” (if anything at all), or by “the criminal law,” or 
how far the parliament of Canada has the power to tax.*”’ The residuary 
power no longer belongs to the Dominion, except (perhaps) in some 
national crisis, and “provincial rights have become national wrongs.’’** 
Furthermore, some matters have been put beyond the control of either 
the Dominion or the provinces.“* Lord Atkin, in the Natural Products 
Marketing Case,*° suggested that satisfactory results might be achieved 
by co-operation, adding, however, that the legislation would have to 
be very carefully framed, neither party leaving its own sphere and 
encroaching on that of the other. In the same case in the supreme 


‘The ways of the Judicial Committee are as hard to find out as those of a man 
with a maid, which apparently baffled Solomon even with all his wide experience” 
(Kennedy, ‘“‘The B.N.A. Act, Past and Future”; in 15 Canadian Bar Review (1937), at 
p. 395). 

See references to Dr. Jenning's article (supra, sec. v). 

%7S. 91 (3) gives the Dominion the power to raise money ‘‘by any Mode or System 
of Taxation.”’ This “leaves in Parliament an unlimited discretion so long as the 
essentials of taxation are present’’ (per Duff C.J., in Re Employment and Social Insurance 
Act, [1936] S.C.R. 427). Yet the courts have applied the ‘‘colourable use’’ doctrine 
(which we have already seen in cases on ‘“‘the criminal law’’) to taxation cases. In 
the above case, Rinfret J. held that the Dominion parliament, ‘‘under colour’’ of the 
taxing power, was attempting to invade a field exclusively reserved to the provinces, 
while in the privy council (Attorney-General for Canada v. Attorney-General for Ontario, 
[1937] A.C. 355) Lord Atkin held the act invalid, as ‘‘in pith and substance”’ invading 
provincial civil rights, although the legislation in question provided for Dominion 
taxation, and it is obvious that the language of s. 91 (3) could scarcely be broader than 
itis. Similarly, in Re the Insurance Act of Canada, {1932] A.C. 41, we find Lord Dunedin 
ruling that the parliament of Canada has power to tax, but when ‘“‘linked up with an 
object which is illegal,’’ the tax, for that purpose, must fail. It is difficult to under- 
stand the above reasoning. S. 91 (3) is perfectly clear, and applies ‘‘notwithstanding 
anything in the Act.’’ What the judges are really deciding is that too much power 
was given to the Dominion by this subsection, and it is the duty of the courts to limit 
this power when they deem it desirable. 

™8W. P. M. Kennedy, ‘‘The Constitution of Canada’’ in Politica, (1937), vol. II, 
p. 360. 

*°In spite of Lord Loreburn's dictum in Attorney-General for Ontario v. Attorney- 
General for Canada, [1912] A.C. 571: ‘‘Whatever belongs to self government in Canada 
belongs either to the Dominion or to the Provinces” (at p. 583). 

“See supra. 
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court of Canada,™! Duff C. J. denied the practicability of the scheme of 
the statute as a legislative scheme “without the co-operation of the 
Provincial legislatures.”’ It so happens, however, that in this particular 
case there was co-operation, as counsel for British Columbia pointed out 
before the judicial committee.” The act was designed to fit in along 
with provincial acts in relation to marketing. Every province of 
Canada did pass a provincial marketing act expressly to dovetail with 
the federal act. The acts were working in complete accord, and the 
same board could function in two capacities, both as a federal and as a 
provincial board. Counsel contended that the federal act should be 
construed as relating only to federal matters, but if it was found to 
invade provincial fields, it should be declared invalid only in so far as it 
trenched on provincial matters. But the argument did not weigh with 
Lord Atkin, who apparently thought that the legislation, even if ‘‘care- 
fully framed,” was not framed carefully enough. The hope for co-opera- 
tion seems therefore a slender one if it can only be achieved by such 
hairsplitting accuracy in both Dominion and provincial legislation. 

The decisions, however, do reveal one pressing necessity—some 
radical change is essential if the needs of present-day Canada are to be 
satisfied, since the “necessary movement of things” (as Montesquieu 
put it) is arrested by the judicial barrier to progressive change erected 
by the privy council, and raised ever higher as time moves on and new 
conditions arise. Furthermore, it is useless ‘to expect the Committee 
to depart from the views it has so long adopted, however divergent 
they may be from the intentions of the framers of the federal compact.’’** 
It is in the light of these conditions that the desirability of retention or 
abolition of appeals to the privy council must be judged. 

It is inevitable that the privy council, in matters of constitutional 
adjudication, should pass upon questions of policy rather than of strict 
law. Various ineffectual attempts have been made to render water- 
tight the compartments of the B.N.A. Act, and to find principles which 
can be rigidly applied as a test for any legislation, but of late years 
the judicial committee has decided cases by determining what is (in their 
lordships’ words) the “pith and substance”’ of the legislation. It is 
submitted that this ‘pith and substance’’ can only be seen by reference 
to the context of the particular enactments—the circumstances which 
condition them; and it therefore becomes impossible to pigeon-hole a 
subject for all time. The approach, therefore, to the problem of 

241 [1936] S.C.R. 398. 242(1937] A.C. 377. 


248See Keith in 20 Journal of Comparative Legislation (1938), at p. 260. 
*4See, for instance, note 69. 
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determining the validity of legislative enactments must, of necessity, 
be a “‘quasi-legislative’”’ one rather than that of strict legal interpretation 
of a statute. A typical illustration of this is afforded by the words of 
Lord Haldane in the Board of Commerce Case, where he laid down that 
the residuary power could only be invoked in highly exceptional circum- 
stances, “‘such as cannot be assumed to exist in the present case.”” Again: 
“Their Lordships do not find any evidence that the standard of necessity 
has been reached, or that the attainment of the end sought is practicable.” 
Whether the end sought is practicable, and whether the standard of 
necessity has been reached, are matters to be decided by the legislative 
branch of government. But the judge who becomes constitutional 
arbiter assumes, to a large extent, the function of legislator, or “Politician 
in the highest degree.’”"“* The privy council draws its personnel in a 
large measure from the house of lords, and although it has been contended 
that “at bottom, the judicial function is a political one,” since ‘‘courts 
. must, in the long run, adapt themselves to the permanent purpose 
any state embodies,’’’ yet the function of the judicial committee, as 
constitutional adjudicator, is essentially different from that of the house 
of lords with its traditional judicial interpretation of English law.™* 
The problems brought before the two bodies are of an entirely different 
character, calling for a different type of mind to be brought to bear 
upon them. It is hardly reasonable to expect their lordships to possess 
a kind of judicial schizophrenia, applying the requisite half of their 
minds to each respective type of case; or to suppose that, having been 
steeped in the jurisprudence of the English bench, they can suddenly 
assume the mantle of a Mr. Justice Holmes when applying themselves 
to the Canadian constitution. It is almost certain that they will continue 
to apply the old canons of interpretation even to an amended British 
North America Act, and, if appeal to the board is retained, we may 
anticipate a recurrence of the difficulties and obstacles with which the 
Canadian legislator has been beset since the act of 1867, and which will 
gradually increase in intensity, as they have done up to the present day. 
It is submitted, therefore, that the situation which has now been 
reached necessitates the abolition of appeals to the privy council, leaving 
the exercise of final appellate jurisdiction in the supreme court of Canada. 
It is true, as we have seen, that the decisions of the latter in many cases 
show the influence of and conformity with the previous judgements of 
245(1922] 1 A.C. 191. *6See note 21. 
*7See Laski, ‘The Judicial Function” in Politica, vol. II, pp. 115 ff. 


*8For instance, the dictum of Lord Haldane in the Board of Commerce Case (supra) 
in the privy council, would sound strange if uttered by him in the house of lords. 
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the privy council, but this, as one writer ably points out,” is due to the 
fact that the supreme court is constrained to take those decisions as the 
major premise of its thinking, whereas there is quite a difference in the 
general approach and reasoning in the several cases. We do not know, 
therefore, how the supreme court would have acted if it had been the 
court of final appeal. Resort to the privy council is unnecessary where 
the two tribunals agree; and where they disagree, since constitutional 
interpretation turns largely on matters of policy, its development would 
be best directed by a Canadian court with first-hand experience of 
Canadian conditions and needs. The privy council, with its constantly 
shifting personnel, working always at a distance from the scene of 
operations, is hardly the appropriate body for this kind of work. ‘The 
Atlantic separates them from the political disputes of Canada, and 
though they may know enough to realise that politics are involved, 
they do not know enough to appreciate exactly why and how.’ It 
is unlikely, therefore, that the board will ever be thoroughly familiar 
with the spirit of the Canadian constitution, or the environment necessary 
to its successful working. 

Let it not, however, for one moment be supposed that the solution to 
the problem lies in the mere abolition of appeals to the judicial committee. 
Indeed, it is to be fervently hoped that the privy council will reverse the 
judgement of the supreme court in the Reference re Privy Council 
A ppeals,' for to affirm it would be to shelve the question of the repeal 
of the British North America Act and the re-writing of the Canadian 
constitution, which (as indicated above),” is an indispensable pre- 
requisite to the rehabilitation of a workable system of government in 
Canada. If the present mutilated act is left standing, the supreme 
court, in future cases, will be fettered by the previous decisions of the 
judicial committee.”* It is idle to suppose that a particular technique 
of interpretation which has been evolved during the last seventy-three 
years can be suddenly rejected, and a new one substituted. Further- 
more, judicial interpretation, even if flexible and progressive, is not a 
panacea. In cases where the contemplated change runs completely 
counter to the written constitution, the judiciary is powerless to render 
any assistance, and resort to legislative amendment becomes impera- 

#9V,. E. MacDonald, ‘‘The Canadian Constitution Seventy Years After’’ in 15 
Canadian Bar Review (1937), at pp. 401 ff. 

*Jennings, ‘‘Constitutional Interpretation—the Experience of Canada’’ in 51 
Harvard Law Review, at pp. 1 ff. 

See note 1. 28See supra, sec. i. *%3See note 18. 

‘Courts may modify, they cannot replace. They can revise earlier interpre- 
tations, as new arguments, new points of view, are presented. They can shift the 
dividing line in marginal cases. But there are barriers they cannot pass, definite 
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tive. We are forcibly reminded of this when we look at the constitution 
of the United States, with its twenty-one amendments. It is therefore 
essential that any future act giving Canada a new constitution, or 
reforming the present one, should contain in itself a provision for its 
own amendment. Moreover, it is clear that this power of alteration 
can no longer abide in the mother country, but must be vested in Canada 
itself, since the stage of constitutional development it has reached 
and the position it now occupies among the nations render the position 
of the British parliament as its constitution-maker—and therefore its 
ultimate law-giver—completely indefensible. 

Unfortunately, however, amendment of the British North America 
Act is no easy task, in view of the fact that the original act contains in 
itself no provision for its own alteration. Consequently, the question 
at once arises whether consent on the part of all—or any—of the provinces 
is required before an amendment can be passed. In an article in the 
Canadian Bar Review, Mr. F. L. Bastedo emphatically denies that such 
consent is necessary. Such a contention, he says, rests on the erroneous 
theory that the Quebec Resolutions or the negotiations at the London 
conference constituted a treaty of union or compact between the prov- 
inces. This was not so either in fact or in law. ‘It is significant that 
there is no recital of either in the B.N.A. Act. The Provinces, having 
agreed on the desire to unite, committed the drafting of the Bill to their 
delegates and the Imperial Government, and finally committed the 
whole matter to the Imperial Parliament in a statute which they knew 
that Parliament could amend at any time.”™’ He concludes, that 
from a legal point of view, the B.N.A. Act could be amended by 
parliament without considering in any way the desires of the provinces. 

It is, however, extremely doubtful that the imperial parliament 
would pass an amending act in the teeth of any strong opposition from 
a province. Political considerations are likely to weigh heavily, and 
the British government will proceed cautiously in order to avoid rousing 
provincial hostility. The solution to the problem must, therefore, lie 


assignments of power they cannot re-allocate. They can give a broadening con- 
struction of existing powers, but they cannot assign to one authority powers explicitly 
granted to another, or modify the provision of the B.N.A. Act regarding the organi- 
zation of the executive and legislative branches of the Dominion” (O. D. Skelton in 
Minutes of Proceedings and Evidence before the Special Committee on the B.N.A. Act 
(Ottawa, 1935), at p. 24). 

*Kennedy, in Politica (1937), vol. II, pp. 356 ff, gives an interesting outline of an 
act for this purpose. He suggests approval by a majority in each house, the measure 
becoming law if approved by the legislatures of two-thirds of the provinces. 

*6‘‘ Amending the B.N.A. Act”’ in 12 Canadian Bar Review, at pp. 209 ff. 

*7Tbid., at p. 215. 
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with the Canadian people themselves; but, for such a task, a conscious- 
ness of their own nationhood and an abandonment of narrow parochialism 
are vitally necessary. ‘The solution of the federal problem rests ulti- 
mately on the capacity of men to work for a common end that is greater 
than their own individual interests.’’"** Canada “must decide whether a 
common purpose exists which is greater than mere locality.”™* It is 
perhaps doubtful whether, as yet, nationhood is more than an aspiration. 
If such fears are justified, it may take a long time before Canada is 
extricated from the constitutional impasse in which it now finds itself, 
for the next move must be Canadian. 

In the meantime, to adopt the line of least resistance by going no 
further than the abolition of appeals to the privy council would be but 
to put a blind eye to the telescope. Such a measure—by itself—would 
be at most a palliative, and therefore, by postponing the prescription of 
a lasting remedy, would, in the long run, aggravate rather than alleviate 
Canada’s constitutional maladies, thus ultimately defeating its own 
ends. The need is for some radical reformation of what has proved to 
be a hardly workable polity. 


RAPHAEL TUCK 
Trinity Hall, Cambridge, and Harvard Law School. 


**Kennedy in Round Table (1935), pp. 114-15. 
Kennedy in Politica (1937), vol. II, p. 361. 





TRENDS OF LEGAL REFORM IN THE UNITED STATES* 


F a visitor from Mars were elected to report the current status of legal 

reform in the United States, he would be doubtless vastly perplexed. 
Immediately, the activities of the so-called “New Deal” would command 
his attention, and he would observe in these activities extensive recourse to 
governmental intervention to reduce the exigencies of a protracted de- 
pression and to raise the level of life. At the same time, his imagination 
would be struck by the concurrent proliferation of legislation in the forty- 
eight states and by the multitudinous activities of a large number of bar 
associations, law schools, and various other types of institutions, local, 
state, and national, which in one way or another are concerned with the 
critical examination and reform of the legal system. The delineation of so 
multifarious a scene might daunt even the Martian. 

If, in addition, the supposititious visitor were to peer below the surface 
to ascertain the direction of these diverse activities, he could scarcely fail 
to discern a confusion of counsels. Here he would see humanitarian 
impulse allied with cynical calculation; there centripetal expansions of 
federal authority advocated in terms of an apparently retrograde emphasis 
upon the atomization of big business and the preservation of the legislative 
autonomy of the individual states. He would become conscious of other 
egregious paradoxes: increased regimentation is urged to abort totalitarian 
tentatives; government is dedicated to social planning in directions not 
always consistent, planning too often inappropriately implemented, or 
predicated upon inadequate information or even itself improvidently im- 
provised ; a formidable armament programme and an unprecedented con- 
tinuum of social experimentation purport to consolidate internal security 
and neutrality abroad. In a word, with the passing of the frontier, the 
nation seems bent upon reproducing many of the difficulties of bureaucracy 
which it fled the old world to escape. Even if the Martian observer might 
shrewdly resolve the scene as a critical readjustment of the social equili- 
brium involving some sacrifice of prior liberties to objectives now more 
highly valued, it would certainly tax his ultra-mundane acumen to epito- 
mize the incongruous detail in an account sufficiently reflecting the current 
trends of legal reform in the United States. 

Fortunately, we apprehend no such visitation. An unofficial guest of 


*An address given at the Annual Banquet of the Law Club of the University of 
Toronto, March, 1940. 
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this distinguished university, who hails not from some distant planet but 
from a neighbouring republic bound to this great Dominion, among other 
things, in the community of legal scholarship, will be granted his humble 
plea to address on this occasion a reasonably modest theme. In the thought 
that, although history has been said not to repeat its vicissitudes, the 
experience of a comparable legal system in the scientific study and reform 
of law may nevertheless be of more than local interest, it is proposed to 
indicate with appropriate brevity two noteworthy currents of legal reform 
in the United States during the present generation, relating, respectively, 
to the form and to the operation of the law. The first is the effort to 
simplify the mass of legal doctrine and legislation or, as Bentham might say, 
to improve its cognoscibility. The second movement, exemplified by the 
development of legal research and more especially of the judicial councils, 
is distinctively concerned with the practical administration of justice. In 
considering these two currents of legal reform, it is appropriate to note 
even more briefly the basic conditions and the climate of ideas that form 
the background and fix the leitmotif. 

Incidental reference has already been made to one of the more obvious 
conditions in this background, namely, the complexity of the legal system 
in the United States. What needs further remark is that this complexity 
is not merely due to the multiplicity of legislative, executive, and judicial 
structures in the forty-eight states and a number of territories and insular 
possessions, structures paralleled by the far-flung offices of the federal 
government. The complex heritage has become infinitely more complex 
under the impact of modern civilization. In the United States as else- 
where, the actual complexity of law is in no small measure attributable to 
invention and scientific discovery. In the wake of steamships and rail- 
roads comes legislation providing remedies for wrongful death, requiring 
safety appliances and standards, regulating the conditions and charges of 
carriage, even limiting immigration. New instruments of commerce and 
communication evoke new branches of law such as automobile law, avia- 
tion law, radio law, and the like. Large industry, with its concentrations 
of labour, its toll of accidents and periodic unemployment, necessitates 
appropriate provisions for employees’ compensation and relief and for the 
supervision of labour conditions and disputes, provisions which in the 
United States have in a degree been postponed until relatively recently. 
The development of corporate structures to finance modern business gen- 
erates practices which occasion banking and monetary control, blue-sky 
regulations, and anti-trust legislation. The discovery of new methods of 
controlling communicable diseases is enforced by corresponding quarantines 
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and public health regulations. Congestion in urban centres induces a vast 
variety of police, fire, traffic, licensing, building, zoning, and other familiar 
types of regulation. Even the increase of government requires new and 
more complex fiscal and administrative expedients, which add to the maze 
of modern law. The legal system of the United States today is a 
Leviathan, complex in its anatomy, vast in the bulk of formal law which 
it constantly emits. 


Of the numerous efforts which have been made to remedy this condi- 
tion, the Restatement of the Law represents the most ambitious attempt 
which has yet been made to deal with the multiplicity of precedents in the 
United States, long a source of perennial concern to the legal profession. 
In 1821, there being about one hundred and fifty volumes of reports or, in 
other words, half as many as are now foisted upon the bar each year, Mr. 
Justice Story, apprehensive of the rapidity with which the mass of law was 
mounting, declared that he saw no remedy adequate “to avert the fearful 
calamity, which threatens us, of being buried alive, not in the catacombs, 
but in the labyrinths of the law,” save “a gradual digest under legislative 
authority of those portions of our jurisprudence, which under the forming 
hand of the judiciary shall from time to time acquire scientific accuracy.”" 
A hundred years later, despite frequent revisions of the federal and state 
laws such as Story urged, the apprehended calamity almost approached his 
dire anticipation. It was this situation to which the American Law 
Institute, formed in 1923 “to promote the clarification and simplification 
of the law and its better adaptation to social needs, to secure the better 


administration of justice, and to encourage and carry on scientific work,” 
was primarily addressed. On the occasion of the establishment of the 
institute, Mr. Elihu Root, indicating that a count made in 1917 showed 
175,000 pages of reported decisions, as against 7,000 in Great Britain, 
stated that the existing conditions had tended to create “a situation where 
the law was becoming guesswork.”* The Restatement of the Law has been 


1Story, “Address to the Suffolk Bar, September 4, 1821” in 1 American Jurist 
(1829), at p. 31. A more detailed account of the background and formation of the 
American Law Institute will be found in Yntema, “The American Law Institute” in 
12 Canadian Bar Review (1934), at pp. 319 ff. (revised reprint in Legal Essays in 
Tribute to Orrin Kip McMurray (Berkeley, 1935), at pp. 657 ff.). 

2See 1 American Law Institute Proceedings (1923), part u, at p. 32, where 
the certificate of incorporation defining the purposes of the American Law Institute 
is set forth. 

SRoot, “Address at Organization Meeting of American Law Institute” in 
American Law Institute Proceedings (1923), part 1, at p. 48. 
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undertaken by the institute to reduce this fecund source of uncertainty. 
A few remarks may be ventured concerning the nature, scope, and effective- 
ness of the undertaking. 

The Restatement of the Law is in various respects a singular species 
of codification. It is essentially a digest without citation of authority, 
published for the guidance of judicial decision without benefit of legislative 
sanction. Its authority depends upon the repute of its several authors, 
the care taken in the preparation of particular topics by the respective 
reporters and their specially qualified advisers, and upon promulgation by 
the institute after thorough consideration and approval of each draft at 
the annual meetings, largely attended by the distinguished membership of 
the organization. It purports to be a formulation of the law as it is, con- 
sisting of black-letter principles, consecutively numbered in each topic and 
accompanied by comment and illustrations designed to expound or explain 
the respective principles. 

Originally, it was also proposed to publish treatises to accompany the 
restatement of each topic, which should provide a full citation of authority 
on each statement made. This part of the plan was, however, abandoned 
in 1925 on account of the difficulty experienced in the co-operative prepara- 
tion of the treatises and in order to avoid undue delay.* Instead, in 1928, 
the preparation of individual annotations for each topic for each state was 
projected, and a large number of such annotations have been published.® 
These and such text-books as may be published by individual reporters, 
substitute for the treatises as at first contemplated. 

In general scope, the Restatement is designed to comprise the field of 
the common law, the area of uniform legislation being sufficiently covered 
by other interested organizations, notably the National Conference of Com- 
missioners on Uniform State Laws. Thus far, the following topics have 
been restated: contracts (commenced in 1923; completed in two volumes 
in 1932), conflict of laws (commenced in 1923; completed in one volume 
in 1934), agency (commenced in 1923; completed in two volumes in 1933), 
torts (commenced in 1923; completed in four volumes in 1939), property 
(commenced in 1926; two volumes published in 1936), trusts (commenced 
in 1927; completed in two volumes in 1935), restitution, including quasi- 
contracts and constructive trusts (commenced in 1933; completed in one 
volume in 1936)—a total of fourteen volumes. In addition, the following 


‘For references, see Yntema, op. cit., 12 Canadian Bar Review (1934), at p. 
341, note 76. 

5Ibid., at p. 342, note 77. For a recent list of the state annotations that have 
been published or are in preparation, see 13 American Law Institute Proceedings 
(1936), at p. 100; 14 ibid. (1937), at p. 65; 15 ibid. (1938), at p. 69. 
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subjects are in varying degrees of progress: business associations (com- 
menced in 1925), sales of land (commenced in 1934), and security (com- 
menced in 1936), as well as two additional volumes dealing with property 
to be completed in 1940. Beyond the foregoing subjects, the following 
have been listed as appropriate for restatement: bailments, bills and notes, 
partnerships, common-law joint-stock companies and business trusts, per- 
sons (including domestic relations), the branches of property dealing with 
conveyancing and landlord and tenant, public utilities, sales of chattels, 
admiralty, taxation, and equity.® 

In addition to the restatement of the subjects enumerated, the institute 
has also undertaken certain projects more specifically looking to the im- 
provement of the substance as well as the form of existing law. The more 
important of these are the Code of Criminal Procedure, undertaken in 1925 
and approved in 1930, a study of the treatment and rehabilitation of 
youthful offenders between the ages of sixteen and twenty-one, undertaken 
in 1939, and a projected code of evidence, also undertaken in 1939. The 
fact that more attention appears to have been given by the institute during 
the past four or five years to the possibilities of such studies has been 
gratifying to certain of us who had ventured, in a spirit of friendly 
criticism, to suggest the limitations of the work which was previously being 
done.’ Obviously, the Restatement, even if measured by the initial plan 
for the institute, has certain deficiencies: it contains no showing of autho- 
rity for the doctrines enunciated; conclusions on debatable points are not 
predicated upon appropriate factual studies justifying decisions of policy; 
insufficient attention has been given in certain fields to statutory develop- 
ments and substantially none to the systematic comparative consideration of 
foreign law; and, in primis, the curious theory that the law should with 
monumental effort be restated as it is does not afford a satisfactory basis 
for an emprize designed to remedy the diversities and clarify the obscurity 
of existing law.* 

Despite these defects, the Restatement has values which are not to be 
underestimated. It furnishes for the first time a co-operatively con- 
sidered synthesis of important branches of the common law of the United 


®See “Report of the Executive Committee to the Council on the Future of the 
Institute (1935)” in 12 American Law Institute Proceedings (1935), at p. 409, and 
the director’s report in 14 ibid. (1937), at p. 51. 

™For suggestions by the writer, see “The Restatement of the Law of Conflict 
of Laws” in 36 Columbia Law Review (1936), at pp. 183 ff.; “What should the 
American Law Institute do?” in 34 Michigan Law Review (1936), at pp. 461 ff. 

8For elaboration of this suggestion, see the article in the Columbia Law Review 
(at p. 191) cited in the previous note. 





TRENDS OF LEGAL REFORM IN UNITED STATES 81 


States, the production of which has stimulated the active discussion of 
a large variety of subjects and has provided a liberal education for the 
numerous scholars who have participated, and thus sets the stage for future 
development. It has received favourable attention from the courts ; accord- 
ing to the last available report speaking as of January 1, 1938, it has been 
cited no less than 3,024 times in reported cases.? On the critical questions 
how far this attention has served to promote greater uniformity and clarity 
in judicial decision or to reduce the mounting mass of the reports, the 
evidence is as yet insufficient to justify any conclusion, save on one point. 
There is no evidence at all that the flood of judicial precedents has de- 
creased by this additional authority. Even so, it may be anticipated, par- 
ticularly if the work expands along the lines recently indicated, that the 
institute will continue to be the central organ for the improvement of the 
laws of the United States through scientific study. 


By way of counterpoint to the Restatement, it may be of interest to 
refer cursorily to a recent official enterprise likewise concerned with the 
systematization of a large and important body of legal materials—the new 
Code of Federal Regulations. This so-called codification forms the basic 
publication in the registration system established in 1935 by the con- 
gress to remedy the inadequate and desultory practices theretofore followed 
by various of the federal offices in the promulgation of their rules and 
regulations affecting the rights and privileges of private citizens. In this 
system, under the Federal Register Act of 1935,'° provision has been made 
for the filing of administrative documents in the division of the federal 
register as a condition of their being effective, the publication in an official 
daily organ, the Federal Register, of all executive orders, proclamations, 
and other administrative documents having general applicability and legal 
effect, and also for the compilation and publication of all such documents 
antedating the Federal Register. The difficulties experienced in effectuat- 
ing this last provision, notably in collecting and compiling the thousands of 
executive orders, led in 1937 to an amendment of the act, by which the 
several federal agencies were required to prepare complete codifications of 
their respective regulatory materials in effect on June 1, 1938, and a 


®*See “Annual Report of Adviser on Professional Relations” in 15 American 
Law Institute Proceedings (1938), at p. 62. The institute has published a compen- 
dious analysis of the citations to the respective restatements, distributed under their 
several sections (The Restatement in the Courts, 3rd ed. 1937). 

1049 Stat. 500; 44 U.S.C. Chapter 8A. For a general account of the history and 
details of this legislation see Ronald, “Publication of Federal Administrative Legisla- 
tion” in 7 George Washington Law Review (1937), at pp. 52 ff. 
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codification board, representing the department of justice and the national 
archives, was created to supervise and co-ordinate the form, style, and 
arrangement of these codifications.*' In this presence, it may be not too 
impertinent to disclose that the speaker was drafted by the department of 
justice to direct the activities of the board thus authorized from its organi- 
zation on December 1, 1937, to June 30, 1939, when, the work having been 
substantially completed, its functions were transferred to the division of 
the federal register in the national archives.’* 

The task of the board was as interesting as it was exigent. Among 
other things, although a liberal sum was duly appropriated to cover print- 
ing costs,’* no specific budgetary provision was made for the preparation 
of the Code, a circumstance which accentuated the need for patient 
ingenuity in organizing a competent temporary staff and in establishing 
co-operative relations with the numerous bureaus and independent agencies 
concerned. During the first six months, over 100 federal departments 
and agencies or, including the bureaus within departments, 178 federal 
agencies were consulted, with the result that all agencies, 82 in number, 
which seemed to have pertinent materials, excepting possibly one of the 
newer establishments which felt that none of its documents were within the 
act, are to be represented in the Code. The preparation of the large mass 
of materials submitted, to be published in 17 volumes including approxi- 
mately 16,500 pages, presented a variety of problems. Thus, an arrange- 
ment of the subject-matter was required, which not merely should dispose 
the materials in systematic order but also would receive future amend- 
ments and additions, in part from agencies not yet in being, without 
distortion. A numbering system, allowing simplicity of citation and at 
the same time preserving in a majority of instances the diverse modes of 
enumeration extant in the bureaus, had to be devised. Numerous meticu- 
lous points of form, style, and printing format had to be fixed, and of 
course a process established to ensure the scrupulous checking of all items 
with the generous assistance of the agencies concerned.** 


1150 Stat. 304; 44 U.S.C. 311. 

12By the so-called Reorganization Plan No. II, transmitted to the congress May 
9, 1939, sec. 202, 53 Stat. 1435 (also appears in 4 F.R., D.I. 2732, and in foot-note to 
5 U.S.C, 133t). This Plan, under Joint Resolution of June 7, 1939, took effect July 
1, 1939 (53 Stat. 813; 5 U.S.C. 133s). 

13$450,000 was appropriated to print 2,250 copies of the Code by the act approved 
June 25, 1938 (52 Stat. 1114). 

14An office manual, containing some 200 pages, was prepared, covering the 
various aspects of the work, viz.—editorial instructions, instructions for preparation 
of copy, proof-reading instructions, instructions for printing, abbreviations and style, 
and the Code outline. The first of these parts, comprising the editorial instructions, 
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From certain points of view, the compilation, thus completed within 
less than two years through the co-operative effort of perhaps three 
hundred civil servants and now being published, represents a notable 
advance in the field of administrative law. For the first time in the history 
of the United States, the enormous body of federal regulations affecting 
the public is made available in systematic and accessible form as of a 
given date. Together with the Federal Register and the supplements which 
will be published for each calendar year, the Code forms a well-conceived 
vehicle kept to date from day to day for the publication of federal adminis- 
trative legislation. It is of course not perfect, although substantial parts 
were most carefully revised and expressly adopted by the agencies con- 
cerned for inclusion in the Code. It has already exercised a salutary 
influence and, by exposing the existing regulations to more general study, 
it will greatly facilitate their future simplification and progressive 
improvement. 


The second significant trend of legal reform in the United States at 
present, to which attention may now be turned, is concerned with the actual 
operation and effects of law rather than with its form. This development 
too is conditioned upon the phenomena of legal expansion which were 
noted at the outset and even more distinctively by the climate of legal 
ideas engendered by those phenomena. Indeed, in view of the tenacity 
of professional tradition, the revolution in legal theory that is occurring 
in the United States, may be deemed an even more striking illustration of 
the relativity of law to its environment than the response of recent legisla- 
tion to invention. The transition of ideas has been radical and rapid. The 
day is not long since—indeed, it is vividly recalled by most of us—when 
the predominant emphasis in jurisprudence was placed upon traditional 
principles of justice. As Langdell, the originator of the case-method of 
legal instruction which has been in vogue in the United States, stated in 
1871: 


Law, considered as a science, consists of certain principles or doctrines. To 
have such a mastery of these as to be able to apply them with constant facility and 


was broken down under six principal editorial operations and five minor processes. 
It was found, owing to the vast amount of material to be processed and to the large 
number of persons engaged in the enterprise, that the procedure thus defined in 
rigorous detail was indispensable to enable the work to proceed. Under the system 
adopted, a variety of forms was established; duplication of work was very largely 
eliminated; and the multitude of items were scrupulously checked, not once but 
several times. The experience has indicated that, without a plan of editing such as 
this, the work could not have been completed within the remarkably short period in 
which it was accomplished. 
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certainty to the ever-tangled skein of human affairs, is what constitutes a true 
lawyer; and hence to acquire that mastery should be the business of every earnest 
student of law. Each of these doctrines has arrived at its present state by slow 
degrees; in other words, it is a growth, extending in many cases through centuries. 
. .» Moreover, the number of fundamental legal doctrines is much less than is com- 
monly supposed; the many different guises in which the same doctrine is constantly 
making its appearance, and the great extent to which legal treatises are a repetition 
of each other, being the cause of much misapprehension.** 


This will be recognized as the authentic voice of Victorian legal scholar- 
ship. Seventy years ago, the tenet of the historical school of jurisprudence, 
implicit in the statement quoted, that the law is in essence national tradi- 
tion, an expression of the zeitgeist not subject to conscious change by 
ephemeral legislation, possessed the hallmark of science. It comported with 
an epoch when the theories of Hegel, Ranke, and Darwin dominated social 
science, while in physical science it was believed that the central principles 
of the universe had been finally ascertained and that it remained merely 
to explore the details. Moreover, this conception of justice as national 
custom, interpreted in terms of the common law as received in the United 
States, responded to the vital need for a measure of uniformity amid a great 
diversity of local laws and reflected the preconceptions of a generation 
nurtured in Blackstone with the notion that the fundamental maxims 
and rules of the common law are “fraught with the wisdom of ages.’”* It 
will be remarked that the difference between the historical thesis as thus 
conceived and the prior natural law doctrine is nominal. Both posited 
abstract, universal principles as the substance of law. The difference 
is merely that the former also assumed the tradition of the common law 
to be the perfection of reason. 

The day of traditional legal historicism in the United States, however, 
is done. The revolutionary, Copernican discovery has been made that law 
is a practical science. Within the past decade, it has become common 
ground, at least in enlightened legal quarters, that legal science is concerned 
with the purposes and actual effects of legal rules and doctrines as well as 
with their formulation. This is not to say that the implications of current 
views, call them sociological, functional, realistic, or simply scientific, have 
been at all adequately realized, or that there is anything like unanimity 
among the numerous varieties of jurisprudence in the United States. As 
might be supposed, among these varieties, there are relics: here emphasis 
is laid upon the technique of the common-law tradition; there a neo- 
platonic school has appeared in full flight from realism; a more influential 





15Langdell, A Selection of Cases on the Law of Contracts (1871), at p. vi. 
16Blackstone, Commentaries on the Laws of England (1769), vol. VI, at p. 435. 
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view persists that law is a normative science. The adherents of this last 
position, however, emphasize ethical ideals in the interest of reform and, 
repugnantly rejecting tradition as the criterion of justice, have thus far 
found difficulty in providing a coherent explanation of the normative.’ 
These views, however, are exceptions which prove the pragmatic rule. 
Indeed, the pendulum of jurisprudence in the United States has perhaps 
swung too far away from historical inquiry in the direction of a modern- 
istic rationalism, unnecessarily indifferent to the experience of former 
times and other lands. The evolution of the theory of legal science in the 
United States, however, is not complete; among other things, we still 
wait to see the national particularism inherent in historical jurisprudence 
superseded by the growing interest in comparative so-called law. 

It would lead too far afield to trace the antecedents of this revolution 
in legal thought. One circumstance, however, may be remarked. This is 
that the historicism of Langdell’s time not only was inconsistent with 
other significant contemporary juristic ideas, notably the utilitarian and 
analytical theories of Bentham and Austin, but also ignored the most 
important instrument of legal progress in its time, namely, legislation. It 
is remarkable that the Victorian era should thus at once be characterized 
by a striking development of the legislative process and an ultra-traditional 
jurisprudence. Perhaps it was that, in law as in other phases of social 
conduct, the Victorians loved illusion. However this may be, the extent 
to which legislation has supplemented and supplanted the common law and 
the contemporary expansion of administrative regulations have rendered 
the historical fiction no longer plausible in the United States. The recent 


revolution in legal theory is a belated recognition of what has long since 
happened. 


Two repercussions of this ferment of ideas may be noted as peculiarly 
significant from the point of view of legal scholarship. The first is repre- 
sented by the efforts which have been made to modernize the legal curricu- 
lum. This is a quite recent phenomenon. True, the problems of legal 
education have long engrossed attention in the United States, notably 
after the institution of the section on legal education of the American Bar 
Association in 1893 and the formation of the Association of American 
Law Schools in 1900. True too, the narrowness of the subject-matter of 
the curriculum of Langdell’s time—its indifference to procedure, its 





17For discussion of this fundamental question, see Cohen, “Justice Holmes and 
the Nature of Law” in 31 Columbia Law Review (1931), at pp. 352 ff.; Cohen, 
“Philosophy and Legal Science” in 32 ibid. (1932), at pp. 1103 ff.; Yntema, “The 
Rational Basis of Legal Science” in 31 ibid. (1931), at pp. 925 ff. 
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relegation of legislation, administrative law, international law, juris- 
prudence and comparative law, and other topics of increasing importance 
in legal education, to the limbo of political science—has been gradually 
mitigated through the recognition of corresponding topics in the under- 
graduate curriculum and the introduction of graduate courses to cover its 
more significant omissions. Indeed, a half-century ago, Austin Abbott 
emphasized the character of law as a living science and urged the study 
of the sociology of jurisprudence in the law schools, anticipating the school 
of sociological jurisprudence which has played so influential a role in the 
evolution of American legal thinking after 1900."* Nevertheless, the 
primacy of the traditional course of legal study, centred in private law and 
buttressed by the advent of the case-method of instruction, was not seriously 
challenged until little over a decade ago, when an intensive survey of the 
legal curriculum was undertaken by the faculty of the Columbia Law 
School, under the inspired leadership of the late Herman Oliphant. In 
this survey there were focussed a variety of ideas as to the methods and 
materials of legal education, from which two central conceptions emerged: 
the need for functional study of the operation of legal doctrines and institu- 
tions and the desirability of integrating with such study relevant data from 
other social sciences. The contagion of this inquiry has spread to other 
schools, inspiring experimentation which in large part is being expended 
in reclassification of subject-matter and a correspondingly phenomenal 
production of enriched case-books. 

Meanwhile, for reasons which, in part at least, charity will pass by in 
silence, the dénouement at Columbia was surprising and indeed salutary ; 


18Abbott, “Existing Questions of Legal Education” in 16 Reports of American 
Bar Association (1893), at pp. 371 ff. In this paper, which was read at the first 
meeting of the section on legal education of the American Bar Association in 1893, 
it is remarked, inter alia, at p. 375: “I desire to see founded, in my law school I hope, 
but at all events in some conspicuous and influential centre, a professorship of the 
Ethics of Jurisprudence, or the Sociology of Jurisprudence, or both—the jurisprudence 
of utility in the broadest sense—Suitable Jurisprudence. I do not mean professional 
ethics, or theological ethics applied to law, nor abstract ethics in any sense. I mean 
a chair whose incumbent shall first dissect out and hold up to view the extent to 
which our highest courts to-day, in causes presenting novel questions and questions 
involving a conflict of authority, or even old questions on a new situation, are deciding 
against authority, upon practical grounds, which, on analysis, are found to be 
economic, ethical or sociologic. He should then show to what extent the efforts of 
the ablest counsel are already characterized by the appreciation and the discussion 
of such considerations. He should then develop the principles which should form, 
guide and limit such discussions. In other words he should open the connection 
between the welfare of the community and the actual judicial usages of to-day, which 
permit a reconsideration of traditional law in view of the needs of the present time.” 
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it resulted in the conversion of the conservative group in the faculty, who 
had earnestly opposed substantial changes, into the most ardent advocates 
of the new curriculum, while individuals who had previously carried the 
flag of reform migrated to other institutions. Fundamentally, the basic 
problem in issue related to the organization of legal research. The inquiry 
at Columbia had revealed a deplorable paucity of available information 
respecting the actual operation and effects of law and had suggested the 
difficulties, since more clearly apparent, involved in utilizing information 
gathered for the purposes of other sciences in the study of law. Therefore, 
those who migrated at the time were attracted either to the Johns Hopkins 
University, where an Institute for the Study of Law was founded in 1928 
exclusively for legal research, or to Yale University, where at the same 
time the Institute of Human Relations was established for research in law 
in conjunction with psychiatry and other human sciences. Concurrently, 
a notable donation to promote legal research was made to the University of 
Michigan Law School, and these examples stimulated the promotion of 
analogous plans at Harvard, Northwestern, Chicago, and other institutions. 
It can scarcely be said that the fruit of these ventures has yet matured. 
After five brief years, the institute at Baltimore had to be suspended for 
want of funds, just when there was some prospect that it might provide a 
directive in the confused area of factual inquiry. Although significant 
research has been done at Yale in a few fields, it would seem that the 
energies of the institute there have been chiefly directed to other fields than 
law, while the effort at Ann Arbor may perhaps be characterized as still 
in the hopeful stage of incubation. The situation is partly accounted for by 
the depression which has supervened and by the substantial sacrifice of 
academic energies to the “New Deal” activities by a large number of legal 
scholars. Despite all this, there has been a measure of achievement, and 
the developments in question have had the important effect of stimulating 
interest in legal research in areas previously ignored. 


The interest in legal research which has thus been briefly traced brings 
us in confluence with a contemporaneous development within the judicial 
establishment to which it remains to refer, namely, the judicial council 
movement. Presumably it may be supposed that the appearance of judicial 
councils designed to supervise and promote reform of the administration 
of justice, first in 1923 in Ohio and at the present time in some thirty 
states, has been due to considerations, practical rather than theoretical, and 
especially to the expansion of administrative agencies competing with the 
courts in an increasing area of justiciable controversies and to the concern 
respecting the administration of criminal justice, which, for notorious 
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reasons, became acute during the prohibition era. Incidentally, this latter 
motive has also led to a number of surveys, of which the pioneer Survey 
of the Administration of Criminal Justice in Cleveland, Ohio, undertaken 
in 1920, and the more extensive investigations of the national commission 
on law enforcement, organized in 1929, may serve as illustration, and 
which have accentuated the need for permanent organizations to rectify 
the inordinate delays of justice which have occurred in the larger cities 
and to institute such reforms as may be needed to remedy the complexity, 
cost, uncertainty, and inefficiency of the judicial system. In one of the 
jurisdictions in which recognition of this need has inspired the creation of 
a judicial council, namely, New York, a law revision commission has also 
recently been established; its function, mediating between the judiciary 
and the legislature, is to consider suggestions for the improvement of the 
substantive law and to recommend needed changes to the legislative branch. 
Thus, after a hundred years, has one of the fruitful suggestions of Jeremy 
Bentham been realized through the powerful advocacy by the late Justice 
Cardozo of the need for the equivalent of a ministry of justice in our 
judicial system.’® 

In general, the judicial councils, which for the present chiefly personify 
the slow movement of procedural reform in the United States, have not as 
yet measured up to the high expectations with which they have been 
founded. It would be prematurely cynical to attribute their limited achieve- 
ments to Bentham’s thesis that, however devoted particular individuals 
may be to reform, a professional group can scarcely be expected to support 
changes against self-interest®® or even to the possibility that a more effective 
membership might be recruited from the practising bar.** The fact is that 
the experience of the judicial councils amply demonstrates the necessity of 
constant, specialized study as the basis of effective reform. In those few 
jurisdictions where substantial sums are appropriated to support a research 
staff, such as California and New York, or where the equivalent has been 
available in the law schools, has the most significant progress been made. 
In this conjunction, legal scholarship directed to critical investigation of the 
actual operation of the legal system coincides with the imperative needs of 
the system itself. 





1°Cardozo, “A Ministry of Justice” in 35 Harvard Law Review (1921), at pp. 
113 ff. 

20See Yntema, “Legal Science and Reform” in 34 Columbia Law Review (1934), 
at pp. 215 ff., citing Bentham, “Letters on Scotch Reform,” 5 Works (Bowring, 
1843), at p. 14. 

21Cf. Sunderland, “The Function and Organization of a Judicial Council” in 9 
Indiana Law Journal (1934), at pp. 479 ff. 
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With the suggestion that legal scholarship has a definite and important 
part to play in the progressive adaptation of the legal system, both in form 
and in substance, we may close. Necessarily, in this scant survey of the 
drift of two characteristic aspects of legal scholarship in the United States, 
items of no small significance, such, for instance, as the agitation as to the 
procedures to be followed by administrative officers, have had to be slighted 
or even left out of account. Even so, perhaps enough has been noted to 
excite curiosity or even to intimate the desirability of predicating legal 
reform upon sound scientific scholarship. Forsooth, this points along an 
arduous path and constantly faces the problems which thus far have in 
some measure defied the social sciences generally, problems of ultimate 
significance to modern culture. There is still crime and poverty in the 
midst of plenty, strife where there should be peace. In questions of policy, 
it is no easy task to ascertain and analyse the pertinent facts in terms of 
the intricate, shifting conditions of our time. But it would appear that, 
if incisive theory is required to select and marshal relevant experience, 
experience is equally needed to verify the relevance of theory. The virtue 
of what we may term the scientific conception of legal science is that, on 
both counts, it offers some antidote to what Hobbes, in referring to the 
esoteric schools of philosophy of his time, characterized as the “frequency 
of insignificant Speech.”** To deal with the problems with which law is 
essentially concerned, we are learning that expert knowledge is needed, 
knowledge pertinent to the objectives sought, the conditions to be dealt 
with, and the effectiveness of available techniques. As members of the 
legal profession, we shall covet that knowledge in order that law may more 
effectively discharge its central function in the management of the common- 
wealth. To that great purpose, we are dedicate. 


Hesset E. YNTEMA 
University of Michigan. 


; 22Hobbes, Leviathan (Waller’s ed., 1904), p. 2. 
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"THE postulate that legal facts and legal values are integrally related 

to the general cultural milieu wherein they thrive must accompany 
all speculations in the domain of jurisprudence. This cultural hypothesis 
becomes all the more imperative in an attempt to chronicle the thoughts 
and to interpret the movements which characterize the jurisprudence 
of any given generation, for the denial of this postulate would imply 
acquiescence in a doctrine of creatio ex nihilo—a belief which is as repug- 
nant to our logical instinct as it is unverifiable in experience. 

Juristic theories share in common with all other modes of reflection 
the characteristic of being responses to the challenging needs of their 
times. Differing in profundity of insight and varying in degree of 
universality, here exaggerating perhaps one aspect of a complex whole 
and there ignoring it may be one facet of a multi-dimensional reality, 
each theory is coloured nevertheless by the circumstances which en- 
gendered it, each doctrine carries hidden deep in its folds a poignant 
perplexity which it endeavours to assuage. Jurisprudence is a mirror 
which reflects and refracts from an angle all its own the myriad interests 
of mankind as they clash and are reconciled in the changing pattern of 
social institutions. 

Because the jurisprudence of any given epoch presents the spectacle 
of a Babel of theories often over-lapping, contradictory, and naively 
one-sided in its profusion, it is beneficial from time to time to pause and 
take stock of the work accomplished and of the needs fulfilled. Lest 
we lose our bearings under the pressure of the conflicting winds of doctrine 
which, affecting our emotions as well as our intellect, assail us from all 
sides, it is good occasionally to faire le bilan of current theories and to 
appraise with some degree of objectivity the views which compete for 
supremacy in the struggle for persuasion. 

Particularly propitious is the present moment for this enterprise of 
stock-taking in American jurisprudence. Succeeding a decade of 
exacerbated polemical hostilities, there has come what seems to be a lull, 
a God’s-truce in the war of the legal sects. Whether this armistice be 
caused by an exhaustion of ammunition, or whether it be an ominous 
calm preceding a more violent attack, the fact remains that for the time 
being all is quiet on the juristic front. This is the moment to call the 
roll of valour; this is the time also to scan the horizon. 
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II 


On every bastion and redoubt, in every trench and dugout of modern 
American jurisprudence proudly waves the banner of revolt. From the 
chivalrous oriflamme of Justice Holmes to the skull and cross-bones of 
Assistant Attorney-General Arnold, the pennants unite in a common 
spirit of defiance, they share a common heraldry of emancipation. 

The reason for the rebellious temper of contemporary American 
jurisprudence is not far to seek. It is engraved in the circumstances of 
colonial history and in the vicissitudes of an expanding continental 
economy. With few exceptions, during the greater part of the nineteenth 
century, till Holmes raised his magistral and prophetic voice, the legal 
nourishment of America may be said in large measure to have been 
Blackstone’s Commentaries. The paradox of an old-world, eighteenth- 
century, divinity-cloaked system of immutable jurisprudence utilized to 
justify the most outrageous brutality and arbitrariness in actual life, and 
to solve the problems created by a people leaping with unimagined speed 
from one novel economic and technological development to another, 
could not fail eventually to pierce the consciousness of a nation whose 
avidity for material wealth and power is matched by an abounding 
intellectual resourcefulness, and counter-balanced by a lively sense of 
ethical fair-play. 

It is not surprising perhaps that the full pathos involved in the lag 
between an irrelevant system of traditional ideas and a markedly novel 
social arrangement should find its earliest articulation in fields other 
than jurisprudence. To economists, political theorists, moralists, poets, 
and literary critics goes the credit for having been the first to demonstrate 
the growing discrepancy between an eighteenth-century ideology and a 
nineteenth-century economy, between a romanticized democratic Utopia 
and a realistic Malthusian cock-pit ‘‘red in tooth and claw.’’ The flames 
of criticism from adjoining fields soon hurdled the artificial academic 
barriers and began to smoulder in the domain of jurisprudence. Deriving 
from the same underlying incendiary sources of contradiction between 
theory and practice, the fires of juristic criticism nevertheless burned 
with a different hue, obedient to what may be called the laws of in- 
tellectual refraction. 


The phenomenon of intellectual refraction is the key which unlocks 
the door of symbolism separating one compartment of knowledge from 
the other. It seems a far cry from the turmoil of a civilization in travail 
to the vague, eccentric, and esoteric language of philosophical epis- 
temology. And yet the newer doctrines of pragmatism are in reality a 
manifestation, on the philosophical level, of the same internecine strife, 
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the same ideological civil war which is shaking the foundations of juris- 
prudence. Similar considerations hold for the other artistic and scientific 
activities which characterize the present age. The versifications of 
Walt Whitman, Carl Sandburg, Robinson Jeffers, Archibald MacLeish 
illustrate on the poetic level the same process of refraction which on the 
philosophical plane is exemplified by James and Dewey, and on the 
economic level by Veblen and Commons. The designs of Thomas 
Benton and Varnum Poor are the refractions on canvas in linear and 
coloured symbols of a thought which is the reaction to a set of circum- 
stances woven into the ultimate texture of contemporary life, circum- 
stances themselves neither linear nor coloured. 

Self-estranged all too often and unaware of the deeper ties which 
bind them in a common cause, the various schools and doctrines on each 
artistic, philosophical, and scientific level of uniquely symbolic discourse 
quarrel and bicker with one another over matters of parochial professional 
symbolism, tending to forget the underlying forces which called them 
into existence and which alone continue to clothe with human significance 
their esoteric symbolism. 

Theories of jurisprudence depict in properly esoteric symbols the 
forces of the social substructure as they become refracted on the plane 
of legal discourse. This symbolic refraction which jurisprudence shares 
with all other modes of discourse and which bestows upon it a structure 
and a content of its own, quite naturally tends to screen, from the eyes 
of its devotees as much as from its critics, the seething matrix of psycho- 
logical, economic, and political forces from which it differentiated, to be 
sure, but with which it nevertheless continues to remain connected by 
an umbilical cord which in the nature of things can never be severed. 

Behind the squabbles of current schools of juristic thought the 
student whose gaze pierces the layer of verbal confusions may discern a 
common core of awareness that the times have ushered in new manners 
and new morals which call for legal readjustments. Responsive to the 
poignant problems and paradoxes of a new civilization in travail, and 
couched in symbols properly juridical, a single refrain surges through 
the multiplicity of legal theories, uniting them in their diversity with a 
common battle-cry of reform. 

Remembering that there were great men before Agamemnon and that 
the postulation of beginnings is always arbitrary, we may nevertheless 
affirm that the cumulative movement of revolt in American jurisprudence 
came to a head in the personality of Oliver Wendell Holmes. His 
influence upon contemporary legal thought is reminiscent of the effect 
which Kant had upon the development of philosophy in the nineteenth 
century. From the germinal doctrines of Kant sprouted systems as 
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diverse as idealism and pragmatism, positivism and phenomenologism; 
analogously, from the seminal teachings of Holmes there flowered forth 
in our own day a medley of theories each claiming to derive the true 
insight from the same master. This claim is an invitation to remount 
the streams so as to explore the water-shed at its very source, and 
determine if possible the secret of its ramifications. 


Ill 


Like his boyhood friend William James with whom he delighted to 
engage in bouts of cosmic tail-twisting, Justice Holmes was a genius of 
many intellectual moods. Reflecting a temperament too rich to permit 
itself to be constricted by the bonds of a scholastic logic, and perhaps 
in a deeper sense mirroring the spiritual disintegration of his times, his 
writings are as unsystematic in content as they are dramatic in form. 
This absence of an iron-clad consistency, encouraging one-sided inter- 
pretations and lending itself to ambiguities, may account in no small 
measure for the variety of his progeny and the apparent confusion of 
their doctrines. 

Against the prevailing jurisprudence of his day Holmes rebelled. 
On this point there can be no misunderstanding. ‘‘An ideal system of 
law,” he wrote almost half a century ago, ‘“‘should draw its postulates 
and its legislative justification from science. As it is now, we rely upon 
tradition, or vague sentiment, or the fact that we never thought of any 
other way of doing things, as our only warrant for rules which we enforce 
with as much confidence as if they embodied revealed wisdom.’"' The 
first task of jurisprudence, according to Holmes, is to subject the legal 
premises which are rooted in tradition and accepted on faith to the test 
of critical analysis: scepticism is the beginning of wisdom. 

Under the impact of reason the law soon loses what Holmes calls 
the illusion of certainty. ‘Our own word seems the last always; yet the 
change of emphasis from an argument in Plowden to one in the time of 
Lord Ellenborough, or even from that time to one in our own day, is as 
marked as the difference between Cowley’s poetry and Shelley’s. Other 
changes as great will happen. And so the eternal procession moves 
on... .’* Absolutism in any shape Holmes abjures. 

With the rejection of absolutism goes the rejection also of the fetish 
of mathematical deductivism. ‘The training of lawyers,’’ writes Holmes, 
“is a training in logic. The processes of analogy, discrimination, and 
10. W. Holmes, Collected Legal Papers (1920), at p. 139. Originally uttered in a 


speech before the Harvard Law School Association, June 25, 1895. 
*Ibid., at p. 140. 
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deduction are those in which they are most at home. The language of 
judicial decisions is mainly the language of logic. And the logical 
method and form flatter that longing for certainty and for repose which 
is in every human mind. But certainty generally is illusion, and repose 
is not the destiny of man. Behind the logical form lies a judgment as 
to the relative worth and importance of competing legislative grounds. . . 
the very root and nerve of the whole proceeding.’ From its exalted 
pedestal of mistress, logic must be toppled to the humbler role of servant 
in the legal household. Not logic but experience is the life of the law;‘ 
not mechanical deductivism, but good sense is the method of its progress.® 

Side by side with the dangers of sterile logicism, Holmes places the 
menace of unimaginative historicism. ‘‘We must beware of the pitfall 
of antiquarianism, and must remember that for our purposes our only 
interest in the past is for the light it throws upon the present.’ It is 
revolting, he says in the same breath,’ “‘it is revolting to have no better 
reason for a rule of law than that so it was laid down in the time of 
Henry IV. It is still more revolting if the grounds upon which it was 
laid down have vanished long since, and the rule simply persists from 
blind imitation of the past.’’ According to Holmes it is not good that 
the hands of the dead should control the reins of contemporary law. 
History like logic should be an instrument of progress, not a stationary 
focus of self-hypnosis. 

Having cleared away the ground, next comes an élan of reconstruction. 
And the reconstruction of jurisprudence, as Holmes envisaged it, must 
be philosophical. ‘‘The main part of intellectual education is not the 
acquisition of facts,’’ he admonishes, “‘but learning how to make facts 
live. Culture, in the sense of fruitless knowledge, I for one abhor. The 
mark of a master is that facts which before lay scattered in an inorganic 
mass, when he shoots through them the magnetic current of his thought, 
leap into an organic order and live and bear fruit.’’"* The task of the 
jurist, it would therefore seem, is to organize into a rational theory the 
brute data of legal experience. 

Rational organization, Holmes realized, necessitates the postulation 
of a scale of values. How else is the jurist to distinguish between what 
is essential and what is accidental? ‘‘If the development of ideas and 


*Jbid., at p. 181; cf. pp. 126-8, 180. 

‘0. W. Holmes, The Common Law (1881), at p. 1. 

5‘Holmes, Collected Legal Papers (1920), at p. 50. 

*Tbid., at pp. 194-5. 

™Namely in his famous address on ‘The Path of the Law”’ (1897), from which the 
preceding quotation is also taken. 

SHolmes, Collected Legal Papers, at pp. 36-7. 
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their struggle for life are the interests of the day,’’ Holmes proclaims, 
“the interest of the future, the final and most important question in the 
law is that of their worth.”® Throughout his writings we constantly 
encounter this emphasis upon the importance of values in jurisprudence. 
‘““ , . The real justification of a rule of law, if there be one, is that it 
helps to bring about a social end which we desire. . . ."""° The funda- 
mental motivation of Holmes’s insurrection against traditional juris- 
prudence would seem to be ethical and philosophical throughout, directed 
toward the revitalization of an idealism which had become weighted 
down with dogma and sluggish with tradition. 

It is at this point, however, that there comes into play another aspect 
of the protean mind of Justice Holmes. Faithful to his dominant motive 
of purifying legal concepts from the taint of irrational superstitions, and 
anxious to chasten them with the fires of ‘‘cynical acid,”’ he proceeds to 
extirpate every vestige of ethics from the body of jurisprudence. Refus- 
ing now to envisage the law from the philosophical perspective as a 
cultural mode of adjustment to be weighed and tested by the standards 
of civilization; propelled by a sort of atavistic reversion to the Austinian- 
ism of his youth, Holmes is led to invent the ingenious methodological 
device of a ‘bad man”’ and to conclude that since ‘‘our friend the bad 
man” does not care “two straws’’ for such fundamental inquiries as 
bother the legal philosopher, but is concerned only with what the courts 
are likely to do to him in fact, therefore the concept ‘“‘law’’ can mean 
only ‘‘the prophecies of what the courts will do in fact, and nothing 
more pretentious. . . .”"! 

Interpreted as it should be in the spirit in which it was formulated 
and in the light of the total context of Holmes’s thought, this observation 
reveals a profound insight—the insight namely that no good can come 
from confusing the body of rules formulated by the legislature and the 
judiciary which alone deserves to be called law, with the ethical, religious, 
temperamental, or other motives which entered into the purely legal 
pronouncement. John Chipman Gray’s book on The Nature and Sources 
of the Law (1909) is a closely reasoned elaboration of this theme. We 
shall have occasion, however, to see how an influential group of later 
writers have caused Holmes to pay the wages of ambiguity for his 
metaphorical and epigrammatic brilliance. 

Having embarked on this external or positivistic tangent of inter- 
pretation, Holmes soon found himself stressing equally the factual or 
atomistic aspect of law as the pacifier of specific disputes and individual 

If our heuristic bad man refuses to see in the judge a dispenser 


*Ibid., at p. 288. 10Tbid., at p. 238. UTbid., at p. 173. 
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of legal justice according to some rational principle, a fortiori does the 
same bad man reject impatiently the comparison of his present case 
with past cases, and insist with the superficial practicality of common 
sense that sufficient unto each litigation is the outcome thereof. ‘‘All 
that life offers any man from which to start his thinking or his striving,’’ 
affirms Holmes, “‘is a fact.’ And he concludes that “law only ends 
with a theory, but begins with a concrete case.’’!* 

Is it not tempting to interpret this language as a defence of legal 
atomism? And yet here again, when properly construed against the 
background of his total philosophy, it may be seen perhaps that Holmes 
was far from urging, as some of his current disciples do, a revival of 
thoroughgoing empiricism. Holmes’s excellent intention, it may be 
surmised, was to deflate the pompousness of abstract rules floating in a 
mist of purely verbal logic, and to bring them into closer harmony with 
the world of social reality. The thinker who wrote that “every fact 
leads to every other by the path of the air. . . . If your subject is law, 
the roads are plain to anthropology, the science of man, to political 
economy, the theory of legislation, ethics, and thus by several paths to 
your final view of life,’ probably could not have foreseen that the 
astigmatism of a later generation would tend to monotonize the nuances 
and blur the contours of the chiaroscuro of his thought. 

Without multiplying examples which the exigencies of space prohibit, 
enough has perhaps been indicated to explain why, when scholars later 
struck the rock of Holmes’s philosophy, divergent streams of doctrine 
flowed forth. Pyrrhonism and mysticism, relativism and absolutism, 
organicism and atomism, pragmatism and idealism, mechanism and 
teleology, optimism and futilitarianism are so many freshets latent in 
the capacious source, but under the pressure of extravagant emotion or 
myopic intelligence, ready to burst their equilibrated unity in the con- 
vulsions of a fluid society struggling against disintegration. 


IV 


Faithful to the constructive spirit of Holmes’s integral thought, and 
carrying it to new heights of systematization is the movement known as 
sociological jurisprudence. Deriving jointly from Dean Roscoe Pound, 
Justice Brandeis, and Justice Cardozo, this school of contemporary 
jurisprudence is characterized by the catholicism of its philosophic 
temper, the realism of its pragmatic approach, and the sense of values 
which permeates it. Considering its emphasis upon ideals and their 


"Jbid., at p. 30. Jbid., at p. 287. M“Jbid., at p. 30. 
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practical application, perhaps a more properly descriptive name for the 
tendency of sociological jurisprudence would be pragmatic idealism. 

The idealism of sociological jurisprudence emanates from a sophis- 
ticated appreciation of the inadequacies of a mechanical application of 
stare decisis. ‘The real danger to administration of justice according 
to law,”” asseverates Dean Pound, “‘is in timid resistance to rational 
improvement and obstinate persistence in legal paths which have become 
impossible in the heterogeneous, urban, industrial America of today.’’™ 
Because there is too great a lag between theory and practice, the law is 
ceasing to be a “living law’’* and must under penalty of growing anarchy 
be revivified by a self-conscious jurisprudence. 

A self-conscious jurisprudence for twentieth-century America, accord- 
ing to this school of thought, will receive its philosophic orientation 
from pragmatism and its sustenance from the social sciences. Envisaged 
from this point of view, the law is recognized to be fundamentally a 
process of social control—"’ one telic agency among others. It would be 
erroneous to infer, however, that jurists like Pound, Brandeis, or Cardozo 
fail to agree with Holmes or Gray in acknowledging that legal rules are 
not identical with other social forces. Without confusing law with 
ethics, the sociological jurist maintains merely that the legal institution 
is itself a process, a complex and dynamic agency in its own manner 
directed toward the control of civilization. 

The concept of social control is founded on a dual presupposition: 
development and purpose. There must be an underlying mobility 
whose flux challenges the juristic mind; there must also be a conceivable 
albeit temporary goal to which the fleeting reality could be consciously 
directed. Because the sociological jurists believe that the substratum 
of civilization is ever changing and that in order to guide it along rational 
channels the signpost of. values is imperative, they concur with Holmes 
in his critique of both the analytical and the historical schools of juris- 
prudence. Dean Pound embarrasses two doctrines with one sentence 
when he says, ‘“‘we require an interpretation of legal history that will 
take account of the men who act in finding and adapting legal materials, 
of the materials with which they act, of the circumstances under which 
they act, and of the purposes for which they act.”""* Consciously to find 

“Pound, The Spirit of the Common Law (1921), at p. xii. 

*].. D. Brandeis, ‘‘The Living Law” in 10 Iilinois Law Review (1916), at p. 461. 

It may perhaps be of interest to mention at this point that the concept of ‘‘social 
control’’ was formulated by Professor E. A. Ross, then at the University of Nebraska 
(1896), at a time when Dean Pound was himself a resident at the seat of the same 
university—a coincidence which may partly account for the central position which this 


concept of social control occupies in Dean Pound's jurisprudence. 
18R. Pound, Interpretations of Legal History (1923), at p. 141. 
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and adapt legal materials in a given set of circumstances for a definite 
human purpose, such is the function of the law as an instrument of 
social control. The function is teleological, directed toward an end; 
and valuational, inspired by ideals. 

Given this teleological slant on the nature of law as a mode of control, 
it is plain to see why the doctrine of ‘‘free decision’’ becomes an essential 
component of the philosophy of sociological jurisprudence. The dis- 
ciplined imagination or the “‘hunch’’!® of the enlightened judge is recog- 
nized to be the lever at the control board of the law, accelerating and 
restraining its motion according to the changing needs of time and 
circumstance, guided always by the beacon-beam of ideals. ‘“The 
civilization of every time and place,’’ proclaims Pound, ‘‘has certain 
jural postulates—not rules of law but ideas of right to be made effective 
by legal institutions and legal precepts. It is the task of the jurist to 
ascertain and formulate the jural postulates not of all civilization but 
of the civilization of the time and place—the ideas of right and justice 
which it presupposes—and to seek to shape the legal materials that 
have come down to us so that they will express or give effect to those 
postulates.” According to sociological jurisprudence no chasm yawns 
between the judicial and the legislative functions: both are aspects of the 
same law-making process, and both derive their meaning from the ideals 
which they pursue.” 

The pursuit of ideals, however, can point in two different directions. 
It can be otherworldly, utopian; and it can be mundane, realistic. 
Critical of the static absolutism of an earlier natural law utopianism, 
the doctrine of sociological jurisprudence, gravitating around the concept 
of social control, places its reasoned faith in those humanistic imperatives 
which an analysis of civilization discloses. ‘The revival of natural law 
in the present century,”” Dean Pound qualifies, “‘is not a revival of the 
rigid natural law of the metaphysical school in the last century, and 
ought not to be a revival of the universal natural law of the century 
before. It is a revival of the creative law of the seventeenth and the 
eighteenth centuries, but as something relative, not something that shall 
stand fast forever.”** Suffused with the spirit of the ubiquitous tech- 
nology of the age, this sociological school of juristic thought is lief to 


19]. C. Hutcheson, Jr., Judgment Intuitive (1938), pp. 14-75. 

*°Pound, Interpretations of Legal History, at p. 148. 

"This view is stated succinctly by Dean Pound: ‘‘Perhaps what the new tendency 
comes to is this: Jurisprudence and legislation may not be separated by any hard and 
fast line and both presuppose political and social ethics’’ (Law and Morals (1924), at 
p. 109). 

“Pound, Interpretations of Legal History, at pp. 149-50. 
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describe its dominant motivation in terms of ‘‘social engineering,”’ and 
invites us to translate our emotion-charged ethical formulas into the 
innocuous language of the technologist. Solicits Dean Pound: 

Let us put the new point of view in terms of engineering, let us speak of a change from a 
political or ethical idealistic interpretation to an engineering interpretation. Let us 
think of the problem of the end of law in terms of a great task or great series of tasks 
of social engineering. Let us say that the change consists in thinking not of an abstract 
harmonizing of human wills but of a concrete securing or realizing of human interests. 
irom an earthly standpoint the central tragedy of existence is that there is not enough 
of the material goods of existence, as it were, to go round; that while individual claims 
and wants and desires are infinite, the material means of satisfying them are finite; 
that while, in common phrase, we all want the earth, there are many of us but there is 
only one earth. Thus we may think of the task of the legal order as one of precluding 
friction and eliminating waste; as one of conserving the goods of existence in order to 
make them go as far as possible, and of precluding friction and eliminating waste in the 
human use and enjoyment of them, so that where each may not have all that he claims, 
he may at least have all that is possible. Put in this way, we are seeking to secure as 
much of human claims and desires—that is as much of the whole scheme of interests— 
as possible, with the least sacrifice of such interests. 

Sociological jurisprudence may be said to be an attempt to reconcile 
the legitimate demands of liberty and authority, individualism and 
solidarism, change and stability. 

Translated into purely legal terms the battle between liberty and 
authority, between progress and tradition becomes a problem regarding 
the relationship of rule to discretion, of common law to administration. 
The solution of this central issue offered by sociological jurisprudence is 
characterized by scholarly restraint and philosophic balance. ‘‘We 
must give up the quest for the one solving idea,’’ admonishes Dean 
Pound. ‘‘The actual legal order is not a simple rational thing. It is a 
complex, more or less irrational thing into which we struggle to put 
reason and in which, as fast as we have put some part of it in the order 
of reason, new irrationalities arise in the process of meeting new needs by 
trial and error.’"* This being the case, it follows that there can be no 
facile choice between rule and discretion in the judicial process. Each 
is an essential mode of the same quest for justice according to law. 
“The legal order,’’ Dean Pound reminds us, ‘‘must be flexible as well as 
stable. . . . Accordingly the chief problem to which legal thinkers have 
addressed themselves has been how to reconcile the idea of a fixed body 
of law, affording no scope for individual wilfulness, with the idea of 
change and growth and making of new law; how to unify the system of 


*Pound, The Spirit of the Common Law (1921), at pp. 195-6. A fuller elaboration 


of this point of view will be found in Pound's Interpretations of Legal History, at pp. 
141-65. 


*Pound, Interpretations of Legal History, at p. 21. 
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legal justice with the facts of administration of justice by magistrates.’’® 
Invited to choose between rule and discretion, sociological jurisprudence, 
rooted in a pragmatic philosophy, compromises by accepting both in 
due proportion. 

Man is as much a creature of habit as he is a pursuer of novelty; he 
loves security as much as he thrills to adventure; he universalizes as much 
as he particularizes. It is reasonable, if not inevitable, for the legal 
institution to reflect these conflicting human urges. Would it not 
militate against the richest efflorescence of justice if the jurist permitted 
one propensity to flourish at the expense of the other? Would not 
unbridled discretion, such as it is sometimes exercised by juries, be as 
tyrannical in its emotional caprice as the rigid legalism of the non- 
humane conceptualist whom Jhering pilloried? Considerations of this 
kind lead the sociological jurist to endeavour to liberalize the law with 
the help of a philosophy of values, avoiding the all-or-nothing fallacy 
of the extremist. 

With its scholarly reasonableness and balanced liberalism, sociological 
jurisprudence exercised a considerable influence on the development of the 
legal thought of contemporary America. Judges vied with one another 
in emulating the progressivism of Justice Brandeis and Justice Cardozo, 
while scholars elaborated the teachings of Dean Pound, making distin- 
guished contributions not only to jurisprudence proper, but also to 
various neglected and novel branches of the legal system such as torts 
and administrative law. Sociological jurisprudence may be said to have 
reigned supreme for a brief period till about a decade after the end of the 
first world war.” 


*Tbid., at p. 1. 

*Although it is the purpose of the present study to portray general tendencies 
rather than to catalogue specific individual accomplishments, in discussing sociological 
jurisprudence mention should, however, be made of the important contributions of 
J. Dickinson, Administrative Justice and the Supremacy of Law in the United States (1927); 
C. G. Haines, The Revival of Natural Law Concepts (1930); H. Cairns, Law and the Social 
Sciences (1935); N. S. Timasheff, An Introduction to the Sociology of Law (1939). Acon- 
siderable interpretative literature has already accumulated around the well-known 
achievements of Professor Roscoe Pound, Justice Cardozo, Justice Brandeis, and 
Justice Frankfurter. General discussions about Roscoe Pound will be found in: Sir M.S. 
Amos, ‘‘Roscoe Pound” in Modern Theories of Law, ed. 1. Jennings (1933); J. C. H. Wu, 
“The Juristic Philosophy of Roscoe Pound”’ in 18 J/linois Law Review (1923), at p. 285; 
G. R. Farnum, ‘‘Dean Roscoe Pound: His Significance in American Thought”’ in 14 
Boston University Law Review (1934), at p. 715; J. Stone, ‘“‘A Critique of Pound's Theory 
of Justice” in 20 Jowa Law Review (1935), at p. 531; W. Pcllock, ‘‘Roscoe Pound and 
Sociological Jurisprudence” in 47 South African Law Journal (1930), at pp. 247, 374; 
M. J. Aronson, “Roscoe Pound and the Resurgence of Juristic Idealism’’ in Journal of 
Social Philosophy, vol. VI, 1940. Cardozo’s contributions have been discussed from 
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Then things began to happen. Forces engendered by the profound 
social dislocations of a war-torn world finally converged upon the rela- 
tively sheltered civilization of the United States, like a tidal-wave 
wreaking havoc upon the material as well as the spiritual life of the 
nation. Before this cataclysmic onslaught jurisprudence could not go 
unscathed. How it fared is the burden of the theme to which we now 
turn. 


V 


Sociological jurisprudence could not withstand the corrosive impact 
of the elemental forces which a disintegrating civilization unleashed 
upon a war-weary world. The spirit of frustration and despair, always 
lurking in the hidden recesses of the human mind, which realizes that 
its destiny is to struggle in a universe which is indifferent to its noblest 
aspirations, burst forth into full articulation and seared with its caustic 
logic the pragmatic idealism which Pound and Cardozo endeavoured to 
instil into American jurisprudence. 

Levying upon all the engines of intellectual warfare which it found 
to hand, conscripting into its service the current shibboleths of scientific 
method, statistics, behaviourism, and psychoanalysis, a new movement 
spontaneously came to life under the name of realism. Often talking at 
cross-purposes and contradicting one another, the expounders of this 
realistic point of view emerged simultaneously from different points of 
the juristic horizon, testifying to the corporate reality of the movement 
and justifying the belief that their teachings, no matter how inchoate 
and incoherent, nevertheless represent a genuine response to some deep 
perplexity and poignant challenge of the times current. 

As a self-conscious movement, realism is barely more than a decade 
old. Due perhaps in part to their doctrinal repugnance to the concept 
of historical continuity, realists generally are loath to trace their in- 
tellectual genealogy. An exception is usually made for the inspiration 
of Justice Holmes. In his many-sided writings, for reasons already 


various angles in a symposium published jointly by the Columbia, Harvard, and 
Yale law periodicals, 1939; also in studies by Dean G. Acheson, ‘‘Mr. Justice Cardozo 
and Problems of Government” in Proceedings of the Bar and Officers of the Supreme Court 
of the United States, Nov. 26, 1938; B. Shientag, ‘‘The Opinions and Writings of Judge 
Benjamin N. Cardozo”’ in 30 Columbia Law Review (1930), at p. 597; B. H. Levy, 
Cardozo and the Frontiers of Legal Thinking (1938); E. W. Patterson, ‘“‘Cardozo’s 
Philosophy of Law”’ in 88 University of Pennsylvania Law Review (1939); M. J. Aronson, 
“Cardozo’s Doctrine of Sociological Jurisprudence”’ in 4 Journal of Social Philosophy 
(1938), at p.5. Brandeis is discussed by A. T. Mason, Brandeis and the Modern State 
(1933); and in M. J. Aronson, “The Juristic Thought of Mr. Justice Frankfurter’’ in 
5 Journal of Social Philosophy (1940), at p. 150. 
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adverted to, they easily discern important points of affiliation. The 
chronicler of juristic ideas, however, may discover even more suggestive 
adumbrations of the current realistic position in the writings of Brooks 
Adams, A. F. Bentley, W. Bingham, and F. Coudert. That the ideas 
formulated by these scholars early in the century were destined to remain 
sterile for so long a time is itself an additional verification of the hypothe- 
sis which underlies the present discussion that opinions flourish in a 
social environment and can be understood only in relation to the needs 
and aspirations of their contemporary milieu. It required the devastat- 
ing disruptions of post-war America to prepare the viable conditions 
for juristic realism. 

Because realism is still in its ungainly swaddling clothes of polemical 
argumentation, ambivalent in its pronouncements, and unsystematic in 
its doctrinal formulation, it becomes necessary for the juristic cartog- 
rapher in his attempt to render a faithful picture of the contemporary 
scene to exercise more than the ordinary effort of sympathetic intuition. 
When such an effort of the creative imagination is made, however, it 
will be found that despite the dadaistic extravagances of some of its 
spokesmen, realism represents a familiar stage in the development of 
jurisprudence which other disciplines have also traversed. It is the 
stage which in the history of thought is known as positivism. 

Without repeating the Comtean analysis which would take us too far 
afield, it must suffice for our present purposes to indicate merely that 
the essence of positivism consists in the belief that science alone is 
rational, and that in the application of the scientific technique lies the 
hope for the salvation of humanity. According to this view no inquiry, 
be it directed toward a knowledge of physical or human phenomena, 
becomes mature and capable of effective guidance till it self-consciously 
employs the methods and procedures of that uniquely modern way of 
thought known as science. 

This positivistic assumption, it would seem, lies at the very foundation 
of the realistic structure, and serves to explain why the realistic writers 
explicitly and implicitly consider themselves true innovators and icono- 
clasts holding the unique secret for the reconstruction of jurisprudence 
along rational lines. This overwhelming albeit somewhat narrow-minded 
and uncritical faith in the efficacy of science as applied to legal phenome- 
na explains also the predominance in their scattered writings not of 
constructive suggestions but primarily of methodological debates, re- 
enacting the Methodenstreit which sapped the energy of the social scientists 
of the late nineteenth century, and creating in the jurisprudence of the 
twentieth century a new dust-bowl of logistic sterility, and a new waste- 
land of ethical futility. Realism is still in the early stages of that 
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infantile disease of adjustment to the scientific virus which all the 
disciplines, physical as well as social, have experienced and outgrown. 

The realistic votaries of science wish to apply to jurisprudence the 
same methods which seem to have worked so well with physics. These 
scientific methods are directed toward the translation of qualities into 
quantitative terms. Hence legal phenomena should be treated as facts 
ultimately amenable to arithmetic calculation. 

The facts of the legal environment, say the realists, may be isolated 
into ‘‘official behaviour.”” Not the reasons given by any individual 
judge for his decision; not even the cumulative body of rules which 
have grown up through the ages under the stress of historical circum- 
stances, but the actual conduct, the reflex actions of all the parties 
involved in the solving of a dispute, that is the proper subject for study 
of a jurisprudence which undertakes to be scientific. ‘The heart and 
core of law,”’ affirms Professor Llewellyn, ‘“‘is the ways in which disputes 
are in fact settled.’’? These ways can be observed empirically, tabu- 
lated statistically, and interpreted inductively by the scientific jurist 
precisely as the scientific entomologist describes and classifies the ways 
of the ants. And thus, argue the current writers of legal Ecclesiastes, 
shall we become wise in the ways of the law. Guided by a purely 
empirical and experimental behaviourism, forswearing the quest for 
rationality and purpose, jurisprudence will at long last escape the rut 
of metaphysics and enter triumphantly upon the highest stage, the 
scientific stage of its development. 

Since from the realistic standpoint the law is definable purely in 
terms of official behaviour, it is to be anticipated that the very concept 
of “legal rule” will be looked upon as a meaningless survival from a 
darker age of pre-scientific superstition. Indeed it is around the problem 
of rules that the realistic polemics rage fiercest. The tendency among 
realists seems to be to equate the notion of rule with Holmes’s ‘‘brooding 
omnipresence in the sky.’’ Rules are invisible and intangible; like the 
soul they defy empirical description. But empirical description is the 
very essence of a realistic jurisprudence. Hence rules are nothing but 
illusions, figments of the febrile philosophical imagination, creatures 
doubtless of a ‘‘fundamentalist” plot.2* Just as psychology became a 


27K. N. Llewellyn, The Bramble Bush (1930), at p. 73. 

*8In view of a misunderstanding of the American usage of the term ‘‘fundamentalist”’ 
which crept into the writing of so highly circumspect a scholar as Sir William Holdsworth 
(Some Makers of English Law, at p. 296), it should perhaps be mentioned that the term 
“fundamentalist” is a derogatory designation indicating originally someone very back- 
ward in religious dogma, and by analogy therefore a reactionary, hide-bound believer 
in rules of law. Cf. J. Frank, Law and the Modern Mind, at pp. 48-56. 
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scientific study when it erased the word “‘soul’’ from its vocabulary, so 
likewise must jurisprudence in order to become scientific refuse to 
recognize the existence of rules which by definition are transcendental, 
non-empirical. 

It would be unfair, however, to this much-maligned realistic doctrine, 
to affirm without qualification that it refuses to recognize the existence 
of legal rules. The realist does acknowledge that common-law judges, 
in their behaviour, are to some extent guided by rules. And to this 
extent these rules must be reckoned with side by side with the other 
factors such as the judge’s digestion, his political and religious prejudices, 
the sensitivity of his palm to a certain familiar itch, and similar considera- 
tions which motivate official behaviour. Just as the scientific psycholo- 
gist, however, would take into account a hallucinatory vision of ghosts 
without thereby admitting the genuine existence of these supernatural 
noumena, so should the scientific jurist record the efficacy of rules as 
fictitious agents of legal motivation without according to them any 
ontological status. Measurable behaviour alone is real, everything else 
has meaning only to the extent that it can be incorporated within the 
empirical formula. Rules may be envisaged as facts which enter into 
the outcome of the final judicial decision, and in this capacity of facts, 
but not as jural norms, they are grist for the realistic mill. 

Facts are the raw material of scientific generalization, they serve as a 
foundation for the prediction of future behaviour. Like the physical 
scientist who endeavours to discover patterns of regularity in his chosen 
field of non-human phenomena so, claims the realist, should the juristic 
scientist direct his efforts toward the discovery of repetitions, the formula- 
tion of regularities, and the prediction of probabilities in the domain of 
official conduct, in the field of legal institutions. ‘It is the habitual 
character of the behavior which we call an institution,”’ says Professor 
Underhill Moore, “upon which we rely in inferring that the behavior 
will continue, i.e., that the legal institution is permanent or relatively 
so. . . . In consequence of its predictability, an institution becomes 
along with the sun, the tides, the rain, one of the constant factors among 
the welter of variables which are taken account of in making a judg- 
ment.’’?® It should be plain that behind all the confusions of its many 
expressions, realism is characterized by the conviction that in order for 
jurisprudence to come of age it must borrow the technique of the physical 
sciences, and envisage legal phenomena with the same eyes as the 
naturalist gazes upon the world of non-human events. The realists 
would effect a Copernican revolution in jurisprudence, propelling the 


2°U. Moore, ‘‘Rational Basis of Legal Institutions” in 23 Columbia Law Review 
(1923), at p. 610. 
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law into the orbit of the physical sciences, outlawing the concept of 
purpose, humbling the ego from his ethical pedestal, denying the efficacy 
of free-will, and re-writing the corpus juris in the language of mathe- 
matics which in the final analysis is the language of the physical sciences. 

Like the glorified physical scientist whom he seeks to emulate with a 
sentiment curiously bordering on an inferiority complex, the juristic 
realist apparently interprets his task as one uniquely of objective truth- 
finding and accurate factual description. But the criticism immediately 
arises that judicial processes were invented in the course of the ages as 
instruments of social control, as vehicles of armed ethical imperatives. 
Legal institutions, it is urged against the realists, were not found as the 
furniture of nature side by side with inorganic atoms and protoplasmic 
cells, but rather were created as human artifacts, the projection into 
social institutions of cherished ideals and fervid aspirations. Is it not 
denying the very meaning of jurisprudence, it may be asked, to convert 
it from a philosophy of values into a science of facts? 

It is at this juncture of the discussion that realism, still groping in 
the penumbral regions of intellectual infancy, has to bear the fullest 
brunt of misunderstanding. The misunderstanding arises from an 
ambiguity which lies at the very core of the realist doctrine. On the 
one hand, it stresses the need for a purely factual analysis of the legal 
processes as they actually function in contemporary society; while, on 
the other hand, it is motivated in its scientific quest by a burning zeal 
for thoroughgoing legal reform—so thoroughgoing, indeed, that it verges 
on revolution. 

The realist looks upon the law in action as it actually functions today 
and he finds it bad. Contemporary law is out of joint, and with the 
help of a scientific jurisprudence the realist undertakes to set it right. 
Science cures the sick and quickens the weary, it fertilizes the deserts 
and bridges the continents, it even almost creates life in a test-tube: 
will not science perform a similar miracle for a legal system which is all 
awry? Let the jurist, him too, but put his faith in science and he will 
be saved. Reasoning akin to this, it may be suspected, goes on perhaps 
in the subconscious mind of the realist. 

Knowledge is power, proclaimed Chancellor Bacon, and his twentieth- 
century realistic progeny take up the cry. But power for what—for 
good or for evil? The question is naive, replies Professor Cook, one of 
the soundest and shrewdest apostles of the new faith. With chapter and 
verse he demonstrates anew the pragmatic contention that means and 
ends are correlative terms. Following James, Peirce, and Dewey, he 
affirms that scientific hypotheses are but plans of action, statements of 
anticipation that if you do so and so, thus and thus will follow. And 
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from this analysis which he accepts on its face value Professor Cook is 
led to conclude that there can properly be a science of values; a science, 
as all science is, of means to ends. Hence the realists find nothing con- 
tradictory in maintaining with Professor Cook that “underlying any 
scientific study of the law, it is submitted, will lie one fundamental 
postulate, viz., that human laws are devices, tools which society uses as 
one of its methods to regulate human conduct and to promote those 
types of it which are regarded as desirable.’’*® Thus is the chasm between 
description and evaluation, between scientific laws and jural norms 
bridged by the realists to their own satisfaction. 

Without denying the urgent need and the invaluable utility of 
objective information, there are still many sceptics, however, outside the 
fold who persist in their failure to see how even the most accurate 
knowledge of the manner in which the law in all its ramifications actually 
functions could by itself alone supply the norms or standards which must 
guide the law as a progressive institution of social control. Realism as 
it matures will probably find more and more convincing arguments to 
assuage the misgivings of those who still entertain some doubts regarding 
the total soundness of a juristic doctrine which inclines toward the 
reduction of a concept such as justice to quantitative terms, and which 
places so boundless a faith in the technique of the physical sciences at a 
time precisely when these sciences themselves are labouring in the throes 
of disillusionment concerning their own prowess.*! 





®°W. W. Cook, “Scientific Method and the Law”’ in Johns Hopkins Alumni Magazine 
(1927), vol. XV, no. 3, p. 232. See also by the same author, ‘‘The Possibilities of Social 
Study as a Science” in Essays on Research in the Social Sciences (Brookings Institution, 
1931), pp. 27-48. 

*Although it is often difficult to reconcile many of the statements of Professors 
K. N. Llewellyn and M. Radin, for example, with those of Mr. J. Frank, Mr. T. Arnold 
and others, nevertheless it is somehow tacitly agreed that the realist school is composed 
of the following “‘leaders’’: K. N. Llewellyn, J. Frank, T. Arnold, W. W. Cook, H. E. 
Yntema, L. Green, U. Moore, H. Oliphant, M. Radin, C. E. Clark. A substantial 
bibliography of those whom Professor Llewellyn considers to be fellow-realists will be 
found in K. N. Llewellyn, “Some Realism about Realism’’ in 44 Harvard Law Review 
(1930-1), at pp. 1257-9. Further bibliographical data will be found in Dean Pound's 
critical discussion, ‘‘Fifty Years of Jurisprudence” in 51 Harvard Law Review (1938), 
at pp. 777-800. Other critical discussions are: P. Mechem, ‘‘Jurisprudence of Despair” 
in 21 Jowa Law Review (1936), at pp. 669-92; Z. Chafee, Jr., ‘‘Some New Ideas about 
Law” in 11 Indiana Law Journal (1936), at pp. 503-23; R. C. Harris, ‘‘What Next in 
American Law”’ in 8 American Law School Review (1936), at pp. 461-71; W. B. Kennedy, 
‘‘Realism—What Next?” in 7 Fordham Law Review (1938), at pp. 203-15, and 8 ibid. 
(1939), at pp. 45-78; L. L. Fuller, “American Legal Realism” in 82 University of Pennsyl- 
vania Law Review (1934), at pp. 429-62; H. Kantorowitz, ‘‘Some Rationalism about 
Realism”’ in 43 Yale Law Journal (1934), at p. 1240; A. L. Goodhart, ‘‘Some American 
Interpretations of Law”’ in Modern Theories of Law, ed. 1. Jennings (1933); G. W. Goble, 





— was 


= = es oF 


—_- -—-— 75 *5 - «| FF =P &A mee 


TENDENCIES IN AMERICAN JURISPRUDENCE 107 


Whatever doctrinal adjustments are bound to occur, however, it 
would be gravely misunderstanding the realistic movement as one of the 
genuine forces of our day, were the spectator to ignore the deep ethical 
motives which bestir it. There may be irony in the reflection that the 
realists are philistines who have leagued together nevertheless to épater 
les bourgeois. There may be still greater irony in the thought that 
behind the elaborate realistic facade of scientific phraseology lies a most 
romantic utopianism, a fevered dream of a new heaven and a new earth 
to replace the foibles and the sordid realities of the law in its daily 
functioning as a human institution. 

As in its eighteenth-century ideological counterpart, one may discern 
in contemporary realism an impulse to remodel, an ardor to revolutionize. 
The eighteenth century relied on an hypostasized nature and reason to 
guide its steps which quite unexpectedly lead from pastoral dreams to 
blood-reeking realities; the twentieth century puts its faith in science to 
redeem the age from the folly which ever accompanies mankind. Into 
what fratricidal snares and sanguinary stultifications the new messiah 
may possibly lead his realistic followers of the twentieth century, no one 
knows. Certain it is, however, that the destiny of realism as a juristic 
movement will in no small measure be determined by the fate of science 
itself as it struggles to maintain its hegemony in a world where human 
values are forever changing. In days to come, when science will have 
spent its force as a fighting faith and have gone to join the eighteenth- 
century idols of reason and nature in the museum of antiquities, it is not 
too rash perhaps to anticipate that jurists bent on revolutionizing the 
whole legal structure will then have no difficulty in selecting from their 
cultural milieu some value-laden concept capable of bolstering their hope 
and rationalizing their faith in that brighter dawn which mankind con- 
tinuously projects from out of the depths of its own despair as it fumbles 
forward through the ages. 


VI 


In bold relief the main currents of contemporary American juris- 
prudence have been made to flow before us. Stripped of details whose 
abundance and overlappings would have served but to blur the vision 
of essential contours, these major streams of juristic thought have been 
followed in their exultant course athwart the cultural topography of 
American life till at last we find ourselves atop a Pisgah-summit whence 
stretches clothed in mystery the promised land of the future. Here the 


“Law as a Science”’ in 9 Indiana Law Journal (1934), at p. 295. Of particular interest 
is the address by Justice Cardozo, published in 55 Report of the New York State Bar 
Association (1932), at p. 264. 
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cartographer merges into prophet; here the reflexive imagination becomes 
projective. Here the present is challenged to serve, be it ever so halt- 
ingly, as an index of the future. 

Whatever its ultimate nature, whatever the characteristics which 
differentiate it from other forms of reality, it may be surmised that 
civilization is ever in quest of equilibrium. Centrifugal forces of nega- 
tion, symptomatic doubtless of a pathological condition in society, must 
sooner or later yield to a centripetal impulse of affirmative reconstruction. 
To this inevitable process of reconstruction which from its own inner 
nature a disrupted civilization will set in motion, it may be anticipated 
that a mutually chastened realism and sociological jurisprudence will 
both make important contributions. 

Co-operative easements leading back and forth between the various 
schools of jurisprudence will take the place of the polemical spite-fences 
which today render American jurisprudence a house divided against 
itself. Deepened by a more self-conscious philosophy of constructive 
idealism, sociological jurisprudence will propose reasonable hypotheses 
and inspire projects of scientific research to a chastened realism which 
in turn, by its empirical temper and factual information, will serve to 
keep the idealistic philosophy constantly attuned to the world of reality. 
Thus will the recurrent artificial cleavage between induction and de- 
duction be finally overcome in the synchronous collaboration of an 
intelligence that is empirical, and of an experience that is rational. By 
exorcising the evil charm which has caused the absurd estrangement 
between reason and experience, a new juristic synthesis will be free to 
emerge out of the weaknesses of the current doctrines, a new juris- 
prudence wherein facts and values will supplement each other in the 
enduring quest for legal equilibrium and rational social control. 

Joyfully adventuresome, fearlessly unconventional, American juris- 
prudence is entering upon a golden age of exuberant development. 
What specific form that future development will take cannot, of course, 
be foretold. It requires no temerity, however, to anticipate that the 
jurisprudence of tomorrow will be characterized by youthful enthusiasm 
and generous audacity as it leaps to accept the challenge which every 
generation presents anew to the guardians of its legal institutions. And 
if some there be who would prefer enthusiasm tempered by wisdom, and 
audacity chastened by scholarship, they may perhaps derive comfort 
from the thought that the Owl of Minerva begins its flight when the 
shades of evening fall. 


MosEs J. ARONSON 
College of the City of New York. 





EXTINCTIVE PRESCRIPTION—CONFLICT OF LAWS— 
SOURCES OF QUEBEC RULES 


"THE Quebec rules are complicated, an unfortunate concession to several 

different historical systems and principles, outmoded, and due for a 
rational simplification. This modest study has for its task to justify that 
criticism and to suggest an intelligent modification of the rules. But the 
task involves a plunge into a deep and murky pool of historical beginnings, 
groping theories, and blind-alley controversies, from which we shall 
emerge, we hope, with an acceptable thesis. To understand our present 
rules we must examine, however briefly here, the origin and development 
of the opinions out of which they have grown. In that way we can more 
nearly approach a method of overcoming the two underlying difficulties of 
the subject—to see clearly the purpose of prescription, and to conciliate 
that purpose with the interests of parties. 

Bound up with those difficulties are many serious questions. Granting 
that the institution known as prescription is one of public order, recognized 
in all legal systems, for the stifling of litigation after certain delays, is it a 
matter of international public policy, or only of internal public policy, that 
the delays of the lex fori should be observed? Thus, a note is prescribed 
by six years in Vermont, by five years in Laurentia. Is the Laurentia rule 
so imperious that somehow its concept of public policy is degraded unless 
the action of the Vermont creditor is denied after the five years, though 
the note was made in Vermont where the parties assumed their contract 
would be fulfilled? If so, the concept of public policy of the forum is 
imposed on all the world. Next—as the parties contracted in Vermont 
and in contemplation of that law, is it not an injustice to the creditor who 
must sue his debtor in Laurentia, if he is denied one year of his right, and 
the obligation of the debtor is limited? As a matter of internal public 
policy, between people who are Laurentia’s natural justiciables and in 
respect of contracts made by them there, a limit of five years is set, and 
they contract in contemplation of that law. They have enjoyed their full 
and explicit rights, and expect no more from the law which established 
those rights. But the Vermont creditor comes with a right still existing 
under a foreign law, valid by the public policy of his country, and asks 
(whether on grounds of comity or because private international law is 
supposed to provide a method of enforcing foreign-acquired substantive 
rights under another judicial system) that justice be done him. Again— 
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if prescription may be regarded as an integral part of the contract itself, 
the creditor having validly obtained a right good for six years, is it 
essentially correct to say, admitting that procedure, as everyone knows, is 
exclusively regulated by the /ex fori, that prescription is a matter of pro- 
cedure, and therefore the action brought after five years in Laurentia must 
automatically be denied? If rules of prescription are a matter of impera- 
tive international public policy in Laurentia, good against all the world, 
discussion is futile and the denial of the right by a procedural device must 
be accepted, however unfounded in logic and in principle the device or the 
public policy. 

Within the framework of that incomplete summary of the problems 
involved, we may begin to trace the evolution of the thought that for nearly 
a thousand years has been devoted to their elucidation—without achieving 
a conclusion of general acceptance. 


* * * 


The dawn of the theory of conflict of laws arrived with a group known 
as the predecessors' of Bartolus of Sassoferrato (1314-1357). While the 
principles were few which they discussed, these were stated with clarity 
and remained the basis of the more elaborate works of later jurisconsults. 
They agree upon this, though they did not all see or express the concept 
so clearly: that the fond of a contract is to be judged by the law of the 
place where it is made; that the forms of procedure are governed by the 
lex fori; in a word, that the rights and merits, all that relates ad decisionem, 
are decided by the foreign law of the contract, while the law affecting the 
remedy, all that relates ad ordinationem, depends upon the law of the 
forum. Here they stopped, possibly without seeing, at least without 
developing the consequences of these first principles. Thus, they did not 
go on to consider whether extinctive prescription, for example, belonged to 
the fond or to procedure; or to distinguish the rules as to the fond from 
those as to the form of the contract, the intrinsic formalities of the contract 
from the forms of procedure, or the law of the place where the contract 
is made from that of the place where it is performed. Here lay the field 
of Bartolus—the “father of law,” the “lamp of law,” as he was known 
for centuries, whose fame, as Savigny says, surpasses that of every jurist 
of the middle ages. 


1Guillaume Durant, Jacques de Revigny, Pierre de Belleperche, Cinus, Albéric 
de Rosate, Jean Fabre. They, and Bartolus, Baldus and Salicet, and in the fifteenth 
and sixteenth centuries Paul de Castre, Alexander, Rochus Curtius in Italy, and 
Masuer, Chasseneuz, Tiraqueau, and Dumoulin in France, are referred to as the 
“Italian school.” 
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Bartolus worked from the broad first principles of his predecessors, but 
he inquired more closely into the nature and the elements of the concept 
of contract, and evolved rules applicable to its different elements.* He 
distinguished the effects and the consequences of a contract. The effects 
are integral with the contract—the obligation of the vendor to deliver, of 
the buyer to pay the price; the consequences are accidental—the refusal 
or neglect of the buyer to pay, for example, which occasions the necessity 
for suit. The effects are governed by the law of the place where the con- 
tract was made. The consequences lead to a distinction: if the contract 
fixed a place for performance, the law of that place governs; if no such 
place has been fixed, or if the creditor has reserved his right to sue where 
he likes, the lex fori governs—not because it is essentially applicable to the 
exclusion of any other law, but because the negligence or refusal of the 
debtor is localized there by the creditor’s action. Extinctive prescription 
is a consequence, and follows the rule.*. A Florentine borrows a sum in 
Rome which is repayable in Perugia—the action, Bartolus concludes, is 
prescribed according to the laws of Perugia. The law applicable happens 
to be that of the /ex fori; for it seems clear from Bartolus’s reasoning, that 
if the action were brought in Pisa, the prescription of the law of Perugia 
should govern. 

Two obstacles were met in reaching that conclusion. A fragment of 
the Institutes of Justinian, referred to by jurists as the “law Si fundus,” 
laid down that “If an estate is sold, the security against defect in title 
should be given according to the custom of the place where the sale was 
made.”* Though this text referred only to the giving of security and was 
a rule of internal law, it was adopted by the predecessors of Bartolus as 
the authority for the principle that every contract, as to its fond, is 
governed by the law of the place where it is made. Bartolus used it as a 
point of departure for his distinction between the effects and consequences 
of a contract, and proceeded to generalize from the Roman text in the 
absence of other authority. Besides, there was a gloss upon a fragment 
of the Pandects (and for many the gloss had greater authority than the 
text) indicating that the lex fori must always be taken into consideration. 
William of Cuneo was influenced by the gloss to this extent: he held to 
the doctrine that the fond of the contract was governed by the law of the 
place where it was made, but applied the gloss as meaning that the 
consequences were in all cases governed by the lex fori. “So he says,” 





2J. Michel, La Prescription libératoire en droit international privé (Paris, 1911), 
at p. 2, et passim. 

3Michel, op. cit., at p. 22, et passim. 

4Cf. Arts. 8, 1016, Quebec Civil Code; 1139 C.N. 
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Bartolus grimly comments, “but his words have not the savour of truth” ; 
if the action is brought in Perugia because there the debt was payable, the 
gloss “may tell the truth” in that it is the lex fori which in this case 
governs—“otherwise it is false.” It is clear, then, that Bartolus regarded 
prescription, not as forming part of the remedy or procedure, but as going 
to the substance of the contract, and hence as affecting the substantive 
rights of the parties. The jurisprudence applied the doctrine of Bartolus 
to the end of the sixteenth century.® 

Charles Dumoulin (1500-66), one of the great jurisconsults of France, 
whose influence as an interpreter of Roman, canon, and customary law 
was such in his own age that he was accepted as a kind of legislator,® 
reinforced with the weight of his authority the doctrine that prescription 
was of the substance of the contract. He brought definitely into the theory 
of the conflict of laws the doctrine of the freedom of the will of parties in 
contracting. Two persons of full capacity make a contract in a place. 
They may expressly have subjected it to the law of that or some other 
place. If not, it must be assumed that they had in view a certain law— 
that of the place where the contract was made, or where it was to be 
performed, or of the domicile of one of them. The judge must decide as 
to their intention, taking into consideration all the circumstances. When 
found, that law governs the contract.’ That being so, the distinction of 
Bartolus between the effects and the consequences is no longer useful. 
Dumoulin ignores it and refers prescription to the law of the contract. 
The will of the parties to have their substantive rights governed by that 
law is as final as it is comprehensive. 


* * * 


With D’Argentré we enter upon a new phase of our problem, a new 
theory of the principles governing the conflict of laws. His commentaries 
on the coutume de Bretagne were written between 1568 and 1584, and were 
cut short by his death. He rejects completely the law Si fundus and the 
theories and distinctions spun from it by the schoo! of Bartolus, as too 
uncertain in application and result, and those of the many later authors 
as too contradictory to be reconciled. He would found a new theory upon 
what he deemed a fundamental basis, and he relied greatly on the uniformity 
of the jurisprudence under the coutume de Bretagne. 





SMichel, op. cit., at p. 31. 

6A. Esmein, Cours elémentaire d'histoire du droit francais (Paris, 1921), at 
p. 721. 

™Principles consecrated in articles 8 and 1016 of the Civil Code of Quebec. Yet 
as to prescription, articles 2190, 2191. 
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His thesis is simple and clear. In principle, he says, all statuts are real 
—the law of a country being strictly and absolutely territorial, applicable, 
i.e., to all persons and all property within, and only within, its own 
boundaries ; absolutely sovereign within, and absolutely inoperative without 
that territory, it is essentially territorial. Carried to its logical conclusion, 
that doctrine meant that even a person’s status and capacity under the law 
of a given country ceased at the frontier. But so thoroughly established 
in France, through the influence of the Italian school, was the rule that the 
status and capacity of a person were governed by the law of the domicile 
and were extra-territorial and followed him wherever he went, that 
D’Argentré admitted this exception to his general theory, within narrow 
limits.’ The restrictions of réalité were, within these limits, not absolute 
but relative. But it is important to grasp that D’Argentré did admit that 
status and capacity had extra-territorial effect ex proprio vigore. 

D’Argentré’s general theory arrested and confused the current of 
thought and doctrine of the Italian school, yet was not acceptable in France 
—indeed, was not accepted for over a century, for reasons which it is 
advisable to mention here even briefly. 

It is well to remember that the theory of the conflict of laws did not 
originate in an attempt to adjust the laws of independent and sovereign 
territorial units or states. The modern doctrine of territorial sovereignty 
was not envisaged, largely because there was in the early and late middle 
ages so little travel or communication between the countries of Europe. 
Men moved about within the narrowest confines. Feudalism had delayed 
the appearance of unified states under an effective sovereignty dispensing 
a single system of law. 

As feudalism waned and the concept of a unified state dimly emerged, 
legal theorists began to seek those reasons which would make a person’s 
status and capacity, his contracts, and his relations to property and things 
valid and consistent in at least all parts of his own country. In Italy the 
problem was unique. The underlying common law throughout the country 
was the Roman law. The many city states had their local ordinances or 
statuta. The conflicts that arose were largely between the local city ordi- 
nances and the imperial Roman law, not between the laws of sovereign 
and independent states. With only fragmentary Roman texts to work 
from, Bartolus and his co-workers sought by a broad interpretation, often 
pessime, ruditer et indistincte, as Dumoulin complained, intelligent rules 
to settle conflicts in Italy. They saw very clearly that it was unintelligent 
to hold that the status and capacity of a citizen of Bologna did not accom- 





8A. Lainé, Introduction au droit international privé, I, at p. 248. 
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pany him to Florence, or that his contract made in Bologna should not be 
good in Rome. 

In France, the problem was different again. By Dumoulin’s time 
feudalism was disappearing rapidly before a strengthening monarchy, and 
justice was dispensed more regularly in the king’s courts; yet there were 
numerous provincial coutumes, each supreme within its province. Here 
the conflicts were between the provincial coutumes of a single state and 
monarchy. Jurists of the Italian school in France found it unnatural and 
illogical that the coutumes should be deemed mutually exclusive and purely 
territorial law units, though embodied in a single state; and their doctrine 
was in harmony with the ancient struggle of the monarchy against the 
decentralizing forces of feudalism. The whole tendency, then, was against 
emphasizing the differences between the coutumes, and in favour of finding 
reasons why a person’s status and capacity and contracts originating under 
the coutume of Orleans, for example, should be respected under the 
coutumes of Paris or Normandy or Bretagne. 

It will be seen, then, why D’Argentré’s doctrine fell upon unreceptive 
ground. It was reactionary and against the spirit of the times in France; 
reactionary, because it reflected the ingrown and unyielding legal concepts 
of Bretagne where feudalism had survived more strongly than elsewhere 
in France. Feudal law or custom was essentially real or territorial, and 
did not admit that the contract or the status or capacity of a person could 
have extra-territorial effect. 

All coutumes are real, D’Argentré contended, so inspired was he by 
feudal ideas. ‘Every place has its laws, its statuts, its customs,” he says; 
“these must be observed within the territorial limits of that place, and only 
these ; immoveables can be governed only by the law of their situation; it 
must be the same for contracts, wills, and all deeds; nothing, as regards 
immoveables, can be decided by private agreement or adjudged by the 
courts contrary to the law of the situation. But it must be otherwise as 
regards the law affecting persons, with which must be included the law 
affecting moveables, for it is identical. Persons, and with them their 
moveables, are governed by the law of the domicile.” 

Immoveables, by the lex rei sitae; moveables by the lex domicilit. 
Contracts—by what law interpreted? He does not say, as to contracts 
in general ; for the word “contracts” must, in the above context, mean only 
those relating to land: they cannot stipulate contrary to the law of the 
situation. That is all. Here his bipartite system creaked, and he knew it; 
for he omits a discussion of obligations, delicts, the form of deeds, and 





°Translated ; Lainé, op. cit., I, at p. 315. 
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procedure, rather than disturb the harmony of his theory. His successors 
in France, speaking generally, were satisfied to confirm, as regards the 
interpretation of contracts, the doctrines of the Italian school,’® whereby 
prescription was governed by the law of the contract. 


* * * 


But D’Argentré’s doctrine was to flower in another country and 
produce some extraordinary fruit. The Dutch provinces proved a fertile 
ground. Having gained their independence, they were held together in a 
loose federation which left each very independent and excessively intent 
upon preserving its local rights. They began to trade briskly with foreign 
nations and, in a large sense, for the first time in Europe, genuine conflicts 
of law arose as between sovereign and politically independent countries. 
D’Argentré’s theory of extreme territoriality was adopted and carried to 
a conclusion which admitted no exceptions, by three distinguished Dutch 
jurists, Paul Voet (1619-77), Ulrich Huber (1635-94), and John Voet 
(1647-1714). 

Paul Voet accepts as to contracts the general doctrine of the Italian 
school, that the fond of contracts is governed by the lex loci contractus or 
the lea loci solutionis, but he breaks with the traditional view in refusing 
to include prescription among the suites or consequences of contract. Pre~ 
scription he regards as a limitation of the action and procedural, governed 
not by the lex domicilii of the debtor or of the creditor, but by the law of 
the forum regularly seized of the case. He does not reason the point, 
beyond his Respondeo, quia actor sequitur forum rei. But in his view, the 
laws of status and capacity did not operate ex proprio vigore extra-terri- 
torially. Nor is the doctrine of the territoriality of all laws clearly enun- 
ciated, though its influence in his thought can account for his view of 
prescription—if a plaintiff comes into our courts, let him take the law as 
he finds it. But this is to be stressed: we meet for the first time, in Paul 
Voet, this thesis—that only the lex fori, qua lex fori, is competent to decide 
upon the prescription of the action. 

John Voet, on the other hand, lays down very positively the territoriality 
of all laws. A contract made abroad is governed in a Dutch court, in both 
its effects and its consequences, not by the lex loci contractus or the lex loci 
solutionis, but by the lex fori. This strict rule he then tempers by saying 
that by courtesy, by comity, certain statuts mixtes may escape its rigour; 
and besides, parties may, in the absence of prohibitive laws, and when their 
contract is not against public order and good morals, expressly or impliedly 





10Lainé, op. cit., at p. 36, nl. 
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renounce its rigour. This was, for so much, an acceptance of the view 
of Dumoulin—that the will of the parties indicates the law of the contract ; 
though he is of opinion that where the lex loci contractus and the lex loci 
solutionis differ, the latter governs. His opinion as to prescription provides 
another shift of emphasis. Prescription, he says, is a part of the remedy 
and procedural, and is governed by the /ex fori; though he justifies his 
dictum only by adding that the lex fori is generally the lex domicilii of the 
debtor. 

Huber had already, twenty years before the publication of John Voet’s 
work, laid down, “for the purpose of solving the subtlety of this most 
intricate question, . . . three axioms which being conceded as they should 
be everywhere will smooth our way for the solution of the remaining 
questions” : 

1. The laws of each state have force within the limits of that govern- 
ment and bind all subjects to it, but not beyond. 

2. All persons within the limits of a government, whether they live 
there permanently or temporarily, are deemed to be subjects thereof. 

Maxims 1 and 2, of course, express in most positive form D’Argentré’s 
doctrine of absolute territoriality. 

3. Sovereigns will so act by way of comity that rights acquired within 
the limits of a government retain their force everywhere so far as they do 
not cause prejudice to the powers or rights of such government or of their 
subjects.** 

Upon these three axioms, which involve the abandonment of the classi- 
fication of statutes into real, personal, and mixed, put forward by 
D’Argentré, and accepted by Paul and John Voet, Huber builds his 
system. Opinions have greatly differed as to its merits. Modern conti- 
nental writers think that his system is badly reasoned and little scientific’? ; 
that it blocked the way to future development and prepared a blind alley 
for the subject in the form of comity'*; that comity is a pretext for the 
evasion of the consequences of a strict territorial law.’* In a word, a rule 
based upon strict territoriality was so highly arbitrary that it broke down 
at once, and the loop-hole of comity, in its last analysis a form of reprisal 
between nations, had to be invented. A world which ever since Huber’s 
time has been expanding in commerce and travel, so that in a real sense 





1Huber’s De Conflictu Legum, a translation, with introduction, by E. G. 
Lorenzen in 13 Jllinois Law Review (1919), at p. 376. 

12A. Rolin, Principes du droit international privé, I, at p. 79. 

13Meili, in Niemeyer’s Zeitschrift fiir internationales Privatund Strafrecht, VIII, 
at p. 190. 

14Bustamante, Tratado de derecho internacional privado, I, at p. 456. 
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frontiers are vanishing, has outmoded comity and emphasized the extra- 
territorial force, ex proprio vigore, of substantive rights honestly acquired 
and held, and the moral necessity of their recognition among members of 
the civilized family of nations. 

Though his ideas of contract are similar to those of John Voet, that in 
the nature of things certain contracts must be allowed extra-territorial 
force, Huber treats prescription as part of the remedy and procedural : 


Again, the question has been raised whether if suit is brought here upon a con- 
tract made elsewhere, and our law with respect to the allowing or denying the action 
differs from that of the place where the contract was made, which law ought to 
govern? For example, a Frisian who becomes indebted in Holland, on account of 
merchandise sold there at retail, is sued in Frisia after the expiration of two years. 
He pleads our statute of limitations which is applicable to this class of debts. The 
creditor replies that such limitation does not exist in Holland, where the contract was 
made, and that it cannot be pleaded therefore in this action. But it was otherwise 
decided—once in the case of Justus Blenkenfieldt v. G. Y., and again in an action 
between John Jonoliin, tailor of the Prince of Orange, v. N.B.—both before the great 
fair in 1680. For the same reason, if someone should sue a debtor in Frisia on an 
instrument executed before a magistrate in Holland, which is entitled there to im- 
mediate execution, but not by common right, it will not have the same effect here, 
but will require an examination of the facts and judgment. The reason is that the 
statute of limitations and execution do not pertain to the substance of the contract 
but to the time and mode of bringing suit, which constitutes in itself a quasi-contract 
and a separate transaction. It is recognized, therefore, upon very good grounds, that 
in matters of procedure the practice of the place where the suit is brought is observed, 
even with respect to a transaction which has been entered into elsewhere. This is 
taught by John a Sande, lib. I, tit. 12, def. 5, where he states that even as regards 
the execution of foreign judgments the law of the place where the execution is asked 
is to be observed and not that of the place where the judgment was rendered.*® 


It is illogical to group together, as Huber does, prescription and execu- 
tion as procedural. Execution and prescription are on different planes. 
If in Frisia immediate execution could be had, that was a rule of procedure 
in Frisia and procedural machinery doubtless existed to give it effect. If 
in Holland there existed no machinery for an immediate and blind enforc- 
ing of a foreign right or judgement, the creditor was bound to use there the 
only procedural device available—an examination of the facts and a judge- 
ment, and then an execution. A right to adopt a certain procedural device 
in Frisia no one had ever contended was extra-territorial, operating e+ 
proprio vigore outside Frisia.** But the Frisian creditor was not denied 
the privilege of using the proper procedure in Holland to obtain judgement 
and execution. Whereas, in the case of prescription, the exercise of the 


15The translation is that of Lorenzen, op. cit., at pp. 408-9. 
16Cf. W. S. Johnson, Conflict of Laws (1937), III, at p. 597. 
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foreign substantive right was denied by refusing completely the use of the 
procedure of the forum to obtain judgement and execution. The right to 
sue on a foreign judgement is no better than the right to enforce an un- 
expired foreign contract. The Frisian creditor came into Holland to sue 
his debtor, his contract fully alive under Frisian law, and asked a remedy 
against the wrong done him by his debtor. Infected by the doctrine of 
extreme territoriality, in the narrowest spirit of remote provincialism, con- 
trary to the stream of reasoning and jurisprudence developed for centuries 
in the then more advanced philosophy of the civil law, two Dutch judges 
had refused a remedy. Huber, writing a practical treatise stating the 
existing law, seized on these two judgements as founding the rule, and by 
way of reasoning broke with all sound tradition by a purely arbitrary 
dictum—placing prescription and execution in the same category, and 
declaring that prescription like execution does not pertain to the substance 
of the contract. Execution clearly does not. But prescription? In Quebec 
the title of prescription is found in the Civil Code which is a code of sub- 
stantive law ; and execution in the Code of Procedure. 


* * *” 


England, owing to her isolation, was late in encountering conflicts of 
law. In 1676, after all the development of the subject which we have 
observed in France and in Holland, Sir Leoline Jenkins, described by 


Phillimore as “this learned civilian,” referred to domicile as “a term not 
vulgarly known.” Toward the end of the eighteenth century genuine con- 
flicts began to occur, as England’s trade and colonial interests expanded ; 
and in the search for authority English judges accepted the doctrine of the 
Voets and of Huber—of Huber particularly because of the three his work 
was the most compact and incisive—in preference to that of the Italian and 
French schools. Various reasons have been advanced for this outright 
acceptance of Dutch doctrine. English and Scottish students had for many 
years gone to Holland to further their legal education, and naturally 
brought home and understood and favoured the teachings of their Dutch 
masters. Besides, a certain cachet was given to this practice, owing to the 
close political connection between the two countries, for William III (1650- 
1702) was both king of England and a stadtholder of Holland.’7 The 


17F, Meili, Jnternational Civil and Commercial Law (Kuhn's translation), at pp. 
83-4; R. Jeanprétre, Les Conflits de lois en matiére d’obligations contractuelles, selon 
la jurisprudence et la doctrine aux Etats-Unis (Paris, 1936), at p. 14; J. Westlake, 
A Treatise on Private International Law (1925), at p. 8; J. H. Beale, A Treatise on 
the Conflict of Laws (1935), vol. III, at p. 1904. And see, as to England’s “conscious 
imitations of the Dutch” in the middle and later seventeenth century, in trade and 
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Dutch claimed a certain interest, too, as being the newest school. Those 
reasons cannot be ignored; but such a complete acceptance as occurred 
implied also a mentality and a social and political atmosphere attuned to 
the implications of the Dutch doctrine. Nor is it unreasonable to consider 
that Huber’s processes of thought, allied to the Germanic rather than to 
French and Italian methods of reasoning, were more comprehensible to 
English minds. 


Had the English lawyers and judges been equally familiar with the writings of 
the Italian, French and German writers, [Lorenzen says] they would unquestionably 
have accepted the theory advanced by the Voets and Huber, for these writers were 
the first to announce in the most unqualified manner the doctrine that all laws are 
territorial in their nature, and can operate within the domain of another state only 
so far as the latter, on grounds of comity, consents to such operation. This view- 
point alone was acceptable to the Common Law of England which, owing to the strong 
influence of feudalism, possessed a most territorial character.'® 

English law, giving, as Dicey says, “the widest possible extension to 
the meaning of the term ‘procedure,’ ” accepted as part of procedure “every 
rule in respect of the limitation of an action.”’® The lex fori—the law of 
England in an English court—governs; even though by the English law 
the action is barred by a shorter or a longer period than that of the foreign 
law of the contract. With some slight support in the jurisprudence, Dicey 
strongly insists, however, that the foreign rule which, in the strict sense of 
the word, prescribes or extinguishes the right of action and not merely 


bars the remedy, is not a rule of procedure but touches a substantive right. 
So that if the contract is extinguished by its foreign law by the lapse of five 


years, an action does not lie in England though there the time of limitation 
is six years.”° 


* * * 


As we have seen, a federation of a number of virtually independent 
Dutch provinces welcomed the territorial doctrines of the Dutch realists. 
Their views were later received in England, because there the reality of 
laws was consistent with a concept of the feudal sovereignty of English 
law. Early in the nineteenth century the solution of conflicts of law among 
the recently federated and legally independent states of the American union 
became of great importance. American lawyers knew little of the medieval 


commerce: G. W. Clark, The Seventeenth Century (Clarendon Press, 1929), p. 15, 
and Dr. Wm. Cunningham, The Growth of English Industry and Commerce (Cam- 
bridge Univ. Press, 1882), bk. v, chap. 2. 

18Lorenzen, op. cit., at p. 394. 

19A. V. Dicey, The Conflict of Laws (5th ed.), at p. 851. 

20Dicey, op. cit., at pp. 850-2; Westlake, op. cit., at p. 329. 
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and later statutists ; but they were familiar with English law and decisions, 
and thus indirectly with the doctrines of the Dutch school, and particularly 
with the work of Huber. It was Story’s great and sacrificial task to build 
a practical system composite of what was sound and workable in the con- 
clusions of the statutists and of the Dutch school. He relied largely on 
Huber. Lainé says, exaggerating not a little, that his “Conflict of Laws” 
is but a “paraphrase” of Huber.** Beale’s conclusion is that “with some 
suggestions from the writings of the Dutch school, and with the help of a 
meager body of decided cases, he wrote the law anew, and in a way which 
has fixed the ideas of American and English lawyers at least, and on the 


Continent gave a new impulse to scholarship.”** His work first appeared 
in 1834. 


But there was nothing new in Story’s complete acceptance of the 
English and Dutch view of the limitation of actions :** 


In regard to statutes of limitation or prescription of suits, and lapse of time, 
there is no doubt that they are strictly questions affecting the remedy, and not 
questions upon the merits . . . all suits must be brought within the period pre- 
scribed by the local law of the country where the suit is brought (ler fori)... . 
Thus Huber lays down the doctrine in clear terms. ... Boullenois holds a similar 
doctrine. .. . The common law has firmly fixed its own doctrine, that the prescription 
of the lex fori must prevail in all cases of personal actions .. . yet there is a dis- 
tinction which deserves consideration, and which has been often propounded. It is 
this. Suppose the statutes of limitation or prescription of a particular country do not 
only extinguish the right of action, but the claim or the title itself, ipso facto. ... The 
question might properly arise, whether such statutes of limitation or prescription may 
not afterwards be set up in any other country . . . by way of extinguishment or 
transfer of the claim or title. This subject may be deemed by some persons still 
open for further discussion. It has, however, the direct authority of the Supreme 
Court of the United States in its favour; and its correctness has been recently 
recognized by the Court of Common Pleas in England.** 


To bring this development down to our own time, we may cite Beale 
who says: “That the statute of limitations of the forum is the applicable 
law of limitations is so well settled, in Anglo-American law at least, as to 
be beyond dispute.”*° And, he adds: “In many of the cases dicta are to be 
found which indicate that had the foreign statute ‘extinguished the right’ 
rather than ‘barred the remedy’ the action at the forum could not be main- 





21A. Lainé, in 23 Journal du droit international privé, at p. 486, cited by Lorenzen, 
Huber’s De Conflictu Legum, loc. cit., at p. 375. 

22]. H. Beale, A Treatise on the Conflict of Laws (1935), III, at p. 1013. 

23]. Story, Conflict of Laws (1883), nos. 576-82, passim. 

24That is, in Huber v. Steiner, (1835), 2 Bing. N. C., 202, at p. 211. 

25Beale, op. cit., III, at p. 1620. 
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tained” ;?* but that “the instances in which it has actually been held that 
a statute similar to a statute of limitations extinguishes the right are 
exceedingly rare.”’? 

S-: -S 


There was little subtlety, but rather a positivist certainty about the 
Dutch exposition of the principles governing the conflict of laws. Huber 
was a positivist in that he stated, without elaborate theorizing, what he 
believed to be the actual law. His entirely practical and pragmatic con- 
clusions, acceptable to the Anglo-Saxon mind, have never been popular 
in France. There, meanwhile, the theoretical writers became involved in 
an endless maze of reasoning looking to the proper classification of statutes 
as real, personal, or mixed, rather than to an analysis of legal relations as 
something more actual than mystical. But there was the web of historical 
circumstance to account for their enmeshing. 

The time had been when the personal law of the Burgundian or the 
Norman could be pleaded to the exclusion of local law; but as the tribes 
became gradually settled and territorialized, their coutumes became terri- 
torialized and the force of the personal law greatly weakened. The conflicts 
of law that arose occurred between these units of law within a single state ; 
for all practical purposes they were treated as though they arose between 
independent laws. But justice demanded recognition of personal status 
acquired under another coutume. Here, as Lainé points out, arose the 
theory of statutes—statutes real or territorial, statutes personal. Since 
between the provinces of a single state nationality could not be the test of 
personal status, and the old test of tribality had disappeared, domicile 
became substituted as the test. But at once doubts and difficulties appeared. 
What were the natural limits of the statute real and the statute personal? 
Could one dominate the other? Could there be a mixed statute? If so, 
what were its indicia? 

D’Argentré, as we have seen, pressed very far the thesis that all 
coutumes were real, or territorial. Yet he admitted within narrow limits 
the exception favouring the extra-territorial effect of status and capacity 
by the law of the domicile. Thus he would admit the extra-territorial 
effect of a foreign-acquired status ; but the question raised upon the personal 
statute “must be purely about the status of persons, without any mixture 
of immoveable things and abstractly from every material thing.” So a 
person might be a major by the coutume of Burgundy; but if by the 
coutume of Brittany he would be still a minor his dealing with property in 


26] bid., at p. 1622. 27[bid., at p. 1623. 
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Brittany would be restricted by the coutume of that province. D’Argentré 
admitted also a mixed statute, “mixed of real and personal,” as where a 
transaction established a relation between persons and things, in which 
case the lex situs governed as predominating over the personal statute. 
Guy Coquille, a contemporary, was equally emphatic that the coutume of 
the domicile, all-powerful as personal statute, impressed upon a man a 
certain status and capacity which no other law could affect. During the 
sixteenth and seventeenth centuries French jurists busied themselves in 
argument over what statutes were real or personal or mixed—and their 
modern successors are not yet in agreement. Little that was progressive 
and creative resulted, and the positivist Dutch school of the seventeenth 
century, which we have already considered, alone made genuinely new, 
though by no means universally acceptable, contributions to the science 
of conflict of laws. 

The eighteenth century saw a renascence in France, to the occluding 
of the Dutch school, in the writings of a group generally referred to as the 
later French statutists, the more prominent of whom were Froland (died 
1764), Boullenois (1680-1762), and Bouhier (1673-1746). 

Froland’s contribution was not so much an advance of theory as a 
patient examination of the jurisprudence, from which he concluded that 
the theory of statutes raised almost insuperable difficulties of definition 
and classification without solving the real difficulty : 

I fully agree [he says] that the statute real is concerned with a thing, the statute 
personal has to do with the person; and the statute mixed has to do with both thing 
and person. . . . But with all these distinctions . . . there is another difficulty much 
more important to solve; that is, to know when the statute does concern the thing 
or the person or both: and that, in my opinion, is the most embarrassing and most 
difficult to explain; and it does not appear to me that the old writers who were 
contented with general definitions have given us very certain rules in this particular.?® 

Boullenois, though not a little influenced by the doctrine of territoriality 
of the Dutch school, held that the law of the place of payment and, if no 
place of payment was specified, the law of the debtor (la loi du débiteur), 
governed prescription. Yet if since the contract was made he had changed 
his domicile to a place where a shorter prescription was the rule, he could 
oppose only the time there elapsed. In so far as the “law of the debtor” 





28L. Froland, Mémoires concernans la nature et la qualité des statuts (1729), I, 
at p. 54. It is well to remark here that the Quebec rules of conflict of laws are to 
be found, in the following order, in the Codes, in statutes, in decisions of our courts, 
and in the old law of France before the cession of Canada to Great Britain. For the 
interpretation of the old French law, we go to the decisions of the French courts of 
Canada or of France before the cession, and to the old writers like Dumoulin, Froland, 
Boullenois, Bouhier, Pothier. 
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was concerned, his conception was that prescription was a matter of pro- 
cedure, not touching the merits. 

Bouhier, too, favoured the law of the debtor’s domicile, but again for 
a different reason. Prescription, he says, is a rule in derogation of common 
law. It is an odious principle, essentially territorial, differing from custom 
to custom ; and if the creditor is domiciled under one custom and the debtor 
under another, the latter is entitled to any advantage which is his by his 
domiciliary law. Following Dumoulin, and reacting against the realism of 
the Dutch school, Bouhier would have the personal statute predominate 
over the real statute. 

And so the debate continued. Dunod, an old commentator, differing 
from Boullenois, contended that the law of the debtor’s domicile at the time 
of the contract governed. Merlin quotes judgements in favour of the law 
of the domicile of the debtor at the institution of the action. Foelix favours 
the lex fori; Troplong the place of payment in all cases, because extinctive 
prescription is a punishment of the negligent creditor, and it is at the place 
of payment that he has been negligent ; Savigny the local law of the obliga- 
tion, unless a place for payment is specified, concluding that prescription 
goes to the substance of the contract; Marcadé the lex domicilit of the 
debtor in all cases; Pothier the law of the domicile of the creditor.” Nor 
do those exhaust the permutations and combinations of the systems pro- 
posed. Beale makes the comment about the theories of the statutists, that 
“The best criticism of their doctrine is its impotence. It was powerless to 
determine the actual affairs of life, because of its failure to develop an 
accepted rule for the determination of cases as they arose. ... Their 
absolute inability to agree upon details is the most striking feature of their 
works.”*° 

The most recent French authors, still in the shadow of these old 
debates, do not agree. Surville, for example, rejects the law of the con- 
tract ; the lex fori—that is, the law of the court seized of the case, without 
distinguishing whether or not the debtor is sued in the court of his 
domicile; the lex domicilii of the creditor, and that of the debtor at the 
time of the action; as well as the system of adding together or pro-rating 
the time elapsed under successive domiciles ; and concludes firmly in favour 
of the lex domicilit of the debtor on the day the contract was made. He 





2°That Pothier’s language can be so understood, is contested: F. Surville, Cours 
elémentaire de droit international privé, at p. 384. 

3°Beale, op. cit., III, at p. 1909. In an article on the conflict of prescriptions, 
1 Revue Critique (Quebec, 1871), at p. 137, D. Girouard (later the Hon. Mr. Justice 
Désiré Girouard, of the supreme court of Canada), lists “eight different systems pre- 
vailing on the continent.” 
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admits that the jurisprudence in France, “sinon toujours, du moins assez 
volontiers,” refers prescription to the domicile of the debtor who is sued, 
“ou méme, d'une maniére générale, la lex fori, c’est-d-dire la loi du pays 
du juge compétemment saisi de la poursuite.” 

Niboyet holds that prescription is referable exclusively to the law gov- 
erning the contract ; subject only to considerations of stringent public order 
of the forum. For the most part, it is not wn trouble effectif et certain to 
local public order, he says, that a foreign contract prescribed by six years 
should be enforced, though by the /ex fori it would be prescribed in five 
years ; but if by the lex contractus the contract could never be prescribed, 
or the period was in the view of the judge of the forum unconscionably and 
thus unfairly long, the public policy of the forum would be interested. 
Such questions, Niboyet adds, would be left to the good conscience of the 
judge. Of all the systems proposed by theorists or enforced by courts, 
Niboyet’s is the soundest and fairest, the closest approximation to natural 
justice and common sense—in this writer’s opinion. It is founded on 
justice, and on public order, at the same time. But Niboyet reports a 
much greater variety of opinion in the jurisprudence than does Surville, 
and cites decisions upholding the law of the contract, the law of the place 
of payment, the lex domicilii of the debtor, and the lex fori as in all cases 
a matter of public order.** 

* * * 


The Codifiers of the Quebec Civil Code,** when they began their draft 
of the articles forming the general title of Prescription, were faced with 
great difficulty and embarrassment. Since the conquest there had been a 
constant infiltration of English law in commercial matters, by judicial 
decision and by statute; and not least as relating to prescription in com- 
mercial matters, and to that affecting numerous daily transactions not 
always purely commercial. No effort had been made to reconcile the 
principles of the underlying old French law with those of the newly intro- 
duced English law, and there was great confusion and uncertainty. The 
resulting mixture of French and English law, and of custom, jurisprudence, 
and acquired rights, was capable only of some practical solution which 
would cause the least disturbance and injustice, and which would as nearly 





31]. P. Niboyet, Manuel de droit international privé (2nd ed.), at pp. 822-6. 
J. Michel, too, in his La Prescription libératoire en droit international privé (1911), 
in a most carefully executed study of the whole problem. 

82The Code came into force on August 1, 1866, and was several years in 
preparation. 
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as possible preserve and reconcile the ancient (or old French) and the 
existing law. And that was the solution adopted throughout the title.** 

Coming then to the draft articles governing conflicts of prescriptions, 
the Codifiers say: 

The views resulting from the same authorities [ie., the English and French 
authorities] as to the realty of prescriptions, and the application of the Canadian 
laws in relation thereto, have also been preserved, without however adopting the too 
exclusive maxims of the English law which denies almost all** effect to prescriptions 
completed or begun under a foreign law. 

The Commissioners hope that the statement of the actual law which had to 
precede the suggestions offered will be found correct, and at the same time free from 
the complexity which the rigorous distinction between the sources of the law would 
have entailed.*5 

The Codifiers obviously favoured an underlying principle of the “realty 
of prescriptions”—lex fori; and at least in commercial matters they re- 
garded the English law governing conflicts of prescriptions as being in 
force; for they say: “. . . its introduction having been effected, the law 
of the place of prescription, and that regulating its course, was to be the 
law of England in relation to the matters subject thereto. Such is the 
intention of article 8.” 

The draft article 8 is ‘the statement of the actual law” mentioned above, 


which the Codifiers “hoped . . . will be found correct.” In draft articles 


8a, 9a, and 10 they suggest amendments, which became eventually the 
present articles 2190 and 2191 of our Civil Code. The evolution can best 
be seen in tabular form: 


Statement of Actual Law 


8. In actions of account 
or upon the case, and in 


actions grounded upon 
any lending, or contract 
without specialty, with 
regard to any commer- 
cial matter, or on inland 
or foreign bills of ex- 
change, or on promissory 
notes due and payable in 
Lower Canada and in 


Suggested Amendments 
Draft Articles 


8a. As regards move- 
ables and personal ac- 
tions, including bills of 
exchange and promissory 
notes, and in commercial 
matters in general, may 
be invoked separately or 
together : 

1. Any prescription en- 
tirely acquired under a 


88Codifiers’ Third Report, I, at pp. 411 ff. 

%4Doubtless the exception referred to was that noted by Story, Conflict of Laws, 
no. 582, where the statute of limitation or prescription of a particular country not 
only bars the action but extinguishes the claim or title itself; and Huber v. Steiner, 
2 Bing. N.C. 202, at p. 211, cited by Story. 

*5Codifiers’ Third Report, I, at p. 413. 


9 


Civil Code 

Art. 2190. As regards 
moveable property and 
personal actions, even in 
matters of bills of ex- 
change and promissory 
notes and commercial 
matters in general, one or 
more of the following 
prescriptions may be in- 
voked : 

1. Any prescription en- 
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general in all commercial 
matters, the law of the 
place of the court takes 
effect, as to the rules and 
the duration of prescrip- 
tions, to the exclusion of 
all other laws, unless the 
prescriptions have been 
entirely acquired under 
the latter, in virtue of 
provisions which destroy 
the right in its very 
essence by means of the 
duration of time,*® and 
provided that the pre- 
scription have been thus 
acquired while the parties 
were within the jurisdic- 
tion of these laws and be- 
fore the law of Lower 
Canada took effect in the 
matter as regards pre- 
scription. 


different law when the 
cause of action did not 
arise in Lower Canada, 
or it was not stipulated 
that the debt should be 
paid there, and when 
such prescription has been 
so acquired before the 
possessor or the debtor 
had his domicile there. 

2. Any prescription en- 
tirely acquired in Lower 
Canada, from the date of 
the obligation falling due, 
when the cause of action 
arose there or it was 
stipulated that the debt 
should be payable there, 
or the debtor had his 
domicile there at the time 
of its falling due; and in 
other cases from the date 
of the acquisition of such 
domicile by the debtor or 
possessor. 

3. Any prescription re- 
sulting from two succes- 
sive periods in either of 
these cases, when the 
time elapsed under the 
different law has pre- 
ceded.37 


tirely acquired under a 
foreign law, when the 
cause of action did not 
arise or the debt was not 
stipulated to be paid in 
Lower Canada, and such 
prescription has been so 
acquired before the pos- 
sessor or the debtor had 
his domicile therein ; 

2. Any prescription en- 
tirely acquired in Lower 
Canada, reckoning from 
the date of the maturity 
of the obligation, when 
the cause of action arose 
or the debt was stipulated 
to be paid therein, or the 
debtor had his domicile 
therein at the time of 
such maturity; and in 
other cases from the time 
when the debtor or pos- 
sessor becomes domiciled 
therein; 

3. Any prescription re- 
sulting from the lapse of 
successive periods in the 
cases of the two preced- 
ing paragraphs, when the 
first period elapsed under 
the foreign law.—C. 6. 








3®Here the statement of English law ends; the proviso (which it will be noted 


is dropped both in the suggested amendments and in articles 2190, 2191) reserves a 
principle of the old French law. But the authorities cited by the codifiers are wholly 
from English law: 21 James I (Imp.), c. 16; Revised Statutes Lower Canada, c. 97, 
s. 1, and c. 64, ss. 30, 31; Ross On Bills, at pp. 841-77, and cases cited; Smith On 
Contracts, at pp. 253-6-7; Story, Conflict of Laws, nos. 576-83, and no. 182 and notes; 


Huber v. Steiner, 2 Bing. N.C. 202, at p. 211. The draft articles are found in 
codifiers’ Report, vol. I, at pp. 510 ff. 

87As to draft article 8a, the codifiers explain: “Article 8a, in placing in the same 
category the law of the place with regard to commercial affairs as well as to move- 
ables and personal actions, gives the benefit of the prescriptions acquired or begun 
under the laws of other countries, according to the maxims of our ancient law, and 
also the advantages of the combination, according to the same maxims, of the 
periods which have begun to run elsewhere and have continued in Lower Canada; in 
the meantime adhering to the principle of realty which hinders a foreign prescription 





9a. Prescriptions which 
have commenced to run 
according to the laws of 
Lower Canada, terminate 
according to the same 
laws, without prejudice 
to the right of invoking 
those acquired previously 
under a different law, or 
by the reunion of time 
according to both, con- 
formably to the preced- 
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Art. 2191. Prescriptions 
commenced according to 
the law of Lower Canada, 
are completed according 
to the same law, without 
prejudice to the right of 
invoking those acquired 
previously under a for- 
eign law, or by a union 
of periods under both 
laws, conformably to the 
preceding article. 


ing article. 

10. As regards personal 
actions not comprised in 
the preceding article, and 
as regards corporeal 
moveables, prescription is 
governed by the domicile 
of the debtor or of the 
possessor. 

In the cases subject to 
the present article the 
prescription acquired un- 
der a different law, while 
the debtor or the posses- 
sor was domiciliated with- 
in its jurisdiction, may be 
invoked, and the time so 
passed under the different 
law may be used in the 
proportion it bears to the 
whole, which proportion 
will be counted with the 
subsequent time.’ 


There can be little doubt that the codifiers’ statement, in draft article 
8, of the existing law, was correct. They were satisfied that English pre- 
scriptions under the statute of James “were at first introduced as a matter 





from taking the place of our own when this latter has commenced: such is the 
import of the article in amendment 9a” (Report, loc. cit., at pp. 415-17). 

38As to draft article 10, the codifiers explain: “Article 10 had for its object to 
leave under the old laws, as to the admissibility of foreign prescriptions, all the cases 
which did not come within the reach of the rule of the English law. The article 8a 
containing general provisions on this subject will, if adopted, cause the article 10 to 
disappear ; it is therfeore suggested to omit this latter article, and to replace it in the 


series by the article in amendment 9a hereinbefore mentioned” (Report, loc. cit., at 
p. 417). 
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pertaining to evidence, and afterwards finally introduced in their entirety” 
as to commercial matters.*® The jurisprudence applied the lex fori.*° The 
codifiers’ reports were published in 1865, and the new Code came into 
force on August 1, 1866. In the latter year appeared the first of a series 
of judgements in the famous case of Wilson v. Demers.*' The defendant, 
Demers, a native of Quebec, went to Wisconsin and there carried on 
business for several years. While in New York in 1857 he gave Wilson 
his note at four months, payable at his bank in Wisconsin, and shortly 
after he returned to Quebec “secretly and silently” and as an absconder— 
in the view of the law of Wisconsin and of some of our judges. The 
plaintiff did not find him until 1866 when this action was brought. By the 
foreign law prescription did not run during his absence or while his where- 
abouts were unknown. The case fell to be decided by the law before 
the Code. 

The foreign law being alleged, the defendant’s demurrer setting up 
prescription of five years by the lex fori was maintained—“the prescription 
of a promissory note made in a foreign country, and payable there, is to 
be governed by the /ex fort and not by the lex loct contractus or the lex 
loci solutionis.” In Appeal, this judgement was reversed on a point of 
procedure, and the issue was reserved for the trial. 

The trial court held** that the true rule of both the old and the new 
French jurisprudence, which should prevail in Lower Canada is the lex 
loci contractus, or the lex loci solutionis when a place of payment is speci- 
fied. The plaintiff had been for years unable to adopt his remedy, and by 
the lex loci contractus his action stood. That was the judgement of 
Mondelet J., who had applied the lex fori in Addams v. Worden. 

In review (three judges, of whom, it is extraordinary to relate, 
Mondelet J. was one and presiding, and of course dissenting), the majority 
reversed and applied the lex fori, Mackay J. holding that: 

Whatever the law of the place of contract, whatever the law of the place where 
the note is made payable, the /ex fori is to control the case. (Story, No. 581).... 
Volumes have been written on the domicile of the debtor, as affecting the remedy 
or the suit; about his domicile, at the time of the contract, at the time of the suit; 

8°Report, loc. cit., at p. 415. 

49Coté v. Morrison, (1858) 2 L.C.J. 206: a note made in Michigan, held subject 
to our five-year prescription; judgement confirmed in appeal on other grounds. 
Fenn v. Bowker, (1865) 10 L.C.J. 120: note made in New York; judgement of court 
of appeal. Addams v. Worden, (1856) 6 L.C.R. 237: note made in New York; 
per Mondelet J.; judgement reversed in appeal because the foreign law had not been 
proved. In all three cases no place of payment was specified. 


41(1866) 10 L.C.J. 261; (1867) 11 L.C.J. 105. 
42Wilson v. Demers, (1868) 12 L.C.J. 222. 
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on the place of the contract, the place for payment, etc. The Bar is familiar with the 
reasonings pro and com. As many authors are on one side as on the other. The 
old ones were divided, and so are the new. Pothier has been attacked for his opinions 
by Troplong, and lastly Troplong by Marcadé. A refuge can be found only in the 
old general rule, that the Jex fori must prevail in cases of personal actions such as 
the present one. 

In appeal, that decision was reversed, on the ground that the defendant 
absconded from the United States to a place unknown to his creditor until 
shortly before the action, and contra non valentem agere nulla currit 
praescriptio. The court was greatly influenced, it would seem, by what 
was regarded as the defendant’s fraud ; for Badgley J. held that in ordinary 
cases the lex fort should apply in personal actions, because prescription 
affects merely the remedy and is a law of public order. The chief justice 
and Monk J. expressed no opinion as to the lex loci contractus or the lex 
fori, and simply concurred with Badgley J. that the defendant's fraud 
precluded his invoking for his relief the law of Lower Canada.** No one 
seems to have suggested that the plaintiff should have been put out of 
court for failure to obtain a judgement in Wisconsin and to sue here on 
his judgement which would be good for thirty years.*® 


* * * 


Consider for a moment the combination of several systems and the 


medley of principles and rules which compose our articles 2190 and 2191, 
Civil Code—trailing clouds of all the controversies of eight hundred years, 
controversies not yet settled; in part real statute, in part lex domicilii, in 
part lex loci contractus, in part lex loci solutionis; involving inquiries as 
to the existence and the length of domicile in different countries, and 
complicated (and as yet not clearly defined) methods for apportioning 
the incidence of successive periods elapsed here and abroad. Our com- 
mentators have been so afraid of the articles as to limit reference almost 
to bare quotation of the text. The bar admits that the articles are as 
difficult to understand as they are to apply, and that while designed to 
quiet litigation they are fruitful of controversy as to their meaning. 

This study would scarcely be justified if it did not make some recom- 
mendation. Our rules are awkward and cumbersome, as we have said. 
Why not simplify them? Whether we lean to the real statute and the 





48(1868) 13 L.C.J. 24. 

44(1870) 14 L.C.J. 317. 

*5Article 2232: “Prescription runs against all persons, unless they are included 
in some exception established by this code, or unless it is absolutely impossible for 
them in law or in fact to act by themselves or to be represented by others.” 





130 Tue University or Toronto LAw JOURNAL 


lex fori, or to the lex contractus, does not greatly matter, since our existing 
rules are a mixture of several systems and French authority can be found 
for all of them. Let us suggest then a simple rule: 

As regards moveable property and personal actions, even in matters of bills of 
exchange and promissory notes and commercial matters in general, the law of the 
Province of Quebec governs as to the rules and the duration of prescription, unless 
prescription has been entirely acquired by the law of the place where the contract 
was made, in virtue of provisions which absolutely extinguish the debt by lapse of time. 
Or this: 

As regards moveable property and personal actions, even in matters of bills of 
exchange and promissory notes and commercial matters in general, the law by which 
the contract is to be construed governs as to the rules and the duration of prescription, 
unless by that law no duration is fixed, or unless in the discretion of the court the 
duration fixed is unreasonable having regard to the delays for prescription and the 
public policy of the Province of Quebec. 

The first suggestion would bring our rule more nearly in line with that 
of England, the United States, and the eight English provinces, a result 
not undesirable. The second is broadly based on justice and on theory, 
respects the internal public policy of the forum, and is in harmony with 
article 8, Civil Code. While prescription is a matter of public policy, in 
that some reasonable limit of time should be placed upon litigation, it is not 
a matter of such stringent international public policy that a foreign incurred 
debt, still exigible under its foreign law, must be barred by the lex fori 


because of its shorter term and a right be thus left without a remedy; or 
that a continued life must be given by the lex fori to a debt no longer 
exigible under its foreign law. A rule wholly just and simple is probably 
unattainable. But in an imperfect, over-complicated, and very busy world, 
our duty to strive for simplicity with a large measure of justice is not out- 
lawed by lapse of time. There is a subtle and moving logic of events which 
bids us at times to shake off the dead hand of the outworn past. 


WALTER S. JoHNSON 
Montreal. 





THE THEORY OF THE FLOATING CHARGE 


N contrast to its commercial importance, the floating charge has had 
singularly little attention paid to it by legal writers. This has been so 
in spite of the fact that it has evoked some of the most penetrating judge- 
ments of such masters of equity as Lords Westbury and Macnaghten. The 
standard text-books on company and mortgage law naturally also give it 
prominence. But beyond this it has given rise to little discussion. This 
is all the more surprising in that, independently of the direct, practical 
interest which lies in its nature and incidents, the development of the charge 
carries in itself wider implications. It has involved the application to new 
fields of that exceedingly intricate subject, the passing of title to property 
both at law and in equity.” As it has turned out, the result is one which 
equity lawyers find congenial. Impelled at times to answer the accusation 
that equity, whatever its early virtues, no longer can claim greater adapta- 
bility to new situations than the common law,’ they can point to the growth 
of the doctrine of the floating charge as conspicuous proof to the contrary. 
For it has all lain in equity. The process also has bearing on the specula- 
tions of jurisprudence. Without entering here into the controversy whether 
judges can be said to make law or not, it is relevant to note that the charge 
has found a place in our legal system without the aid of the legislature and 
this in comparatively few years. 

The modernity of the concept is indeed its outstanding feature. Our 
law has long known something of bonds and debentures, the two instru- 
ments in which the floating charge is now used; but, until the rapid 
expansion of trade and industry in the nineteenth century, neither term 
carried more meaning than a bare promise to pay, or an acknowledgment 
from which a promise to pay could be implied.? The obligation might be, 
and normally was, expressed in solemn form, often under seal, but there 
was no inference that it was coupled with security for its performance. The 
opposite is true today. Though neither “bond” nor “debenture” is a word 
of art, as the house of lords has had occasion recently to remind us,* an 
English or Canadian lawyer expects to find that a document called by the 


1See H. G. Hanbury, Essays in Equity (Oxford, 1934), at pp. 23 ff. 

2Per Chitty J., in Levy v. Abercorris Slate and Slab Co., (1888) 37 Ch.D. 260, 
. 264. 

8Knightsbridge Estates Trust, Ltd. v. Byrne, [1940] 2 All E.R. 401. 
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one or the other name secures the holder in some way or another.* For, 
with the advent of the limited liability company, the older forms were 
adapted to fit new requirements. The change did not originate in any 
particular year, but in so far as it is helpful to place a date, the year 1856 
is perhaps the best milestone. The Companies Act of 1844° had introduced 
the principle of a general act, and the Act of 1855° that of limited liability ; 
both these were drawn together in the Act of 1856,’ which finally settled 
the structure of the modern business corporation. The course of company 
legislation in Canada, while not exactly parallel, was roughly similar and 
we have shared English experiences in the present regard. 

For a time companies of the new type appear to have been financed 
mainly by the sale of shares. The general design of the Act of 1856 and its 
successor the consolidating statute of 1862* points that way and, though 
there are a few cases involving the issue of corporation securities reported 
in the meantime, the earliest squarely dealing with a floating charge is in 
1870,° the debenture there being granted in 1866. The term itself is not 
used in a judgement until 1879.°° Certainly at first the courts found diffi- 
culty with the question of borrowing powers ; the circumstance that limited 
companies sprang from partnership beginnings resulted in complications in 
this as in other branches of company law. But it became evident, especially 
after the panic of 1866 that, spectacularly successful as the new acts had 
been in tapping, in the form of stock subscriptions, huge resources of 
capital not otherwise available for business uses, there still remained an 
intermediate class of investor to whom on the one hand the “sublime 
simplicity of three percents,” as Lord Stowell once described government 
bonds, was unattractive as yielding too low a return, and on the other the 
risk involved in shareholding exceeded either their means or their sense of 
prudence. 

In so far as the permanent assets of a company were concerned the 


*Usage is not uniform. The confusion is added to in this country by the fact 
that the term “debenture” is used in the United States to describe unsecured obliga- 
tions and owing to our close commercial connexions with that country, it is sometimes 
used here in that sense. “Bond” or “mortgage bond” are the names most commonly 
applied to corporation securities in the commercial world on this side of the Atlantic. 
In this article, however, since most of the precedents quoted are English, the term 
“debenture” is used in this sense also. 

57 & 8 Vict., c. 110. 618 & 19 Vict., c. 133. 719 & 20 Vict., c. 47. 

825 & 26 Vict., c. 89. 

®°In re Panama, New Zealand, and Australian Royal Mail Co., (1870) L.R. 5 
Ch, 318. 

10Jn re Colonial Trusts Corporation, (1880) 15 Ch.D. 465, at p. 472 (per Jessel 
M.R.). 


—- ac- -—- 425 — Fr 
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situation could be met by the traditional mortgage. They are seldom, if 
ever, turned over, and when they are there is ample time to get them 
released from the security. But the permanent assets only form a part, 
and sometimes a small part, of the total wealth of a company. Even where 
they bulk large their security value is enhanced by their combination with 
the other items which go to make up a company’s real worth, such tangibles 
as machinery and inventories and such intangibles as goodwill, manage- 
ment, and labour force. These latter elements have a value of their own 
as well, and what was plainly required was the legal mechanism by which 
all of the assets of a company as a totality could be made available as 
security for its borrowings. Already railway concerns in particular had 
been financed by bond and debenture issues; this was pursuant to acts 
applying to them specially. The holders of such instruments enjoyed 
greater rights than they would have had as simple contract creditors, and 
this supplied business men with an example of what was desirable for 
companies under the general acts. The preferences, were, however, entirely 
statutory and constituted no warrant for the courts to grant similar rights 
in the case of an ordinary company. If these were to exist, they would have 
to depend on agreement between the company and the investor. The prob- 
lem here was as to the validity and force of agreements of this kind. They 
were a new phenomenon in our business life and bore no close resemblance 
to the documents affecting property with which the courts had been accus- 
tomed to deal. Their emergence, in truth, marked a radical change in the 
way the relation of debtor and creditor could be set up. For until this 
time creditors had almost always sought existing property as backing for 
a promise to repay; property yet to be acquired or to come into existence 
had not hitherto an economic importance to be worth much as security. 
Furthermore, the conventional mortgage had been of individual lots of 
property which was accordingly susceptible of description in detail. The 
common law required this to be done, and to what extent equity was less 
exacting was not settled. 

The difficulties as they affected companies centred on two points: first, 
how to confer property rights to all the assets of a company, both present 
and future, on the creditor so that he would be secured ; and, secondly, how 
to do this and still leave the company free to carry on its business. As to 
the first point, the permanent assets, as already observed, could be mort- 
gaged specifically in the usual way. Title would pass to the mortgagee, 
but the mortgagor company would remain in possession and enjoy the 
property without accountability to him. It lost its right to dispose of them; 
but, in the rare event of a sale becoming necessary, it suffered no paralysing 
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inconvenience by having to get the consent of the mortgagee. This was 
the common law’s contribution, but this also was the extent of its help. 
Its rules had been worked out in an age of formalism and a legacy of its 
origin was that title to future property would not pass at law without a 
new act of transfer by the grantor when it came into his possession. The 
possibility of modifying this rule was not open to the courts for it had 
received categorical statement by Bacon* and had been affirmed in Lunn 
v. Thornton in 1845.'* At law, therefore, industrial goods in the process of 
manufacture could not be conveniently the subject of grant for the purpose 
of giving security, nor could the stock in trade of a trading company. To 
a somewhat lesser extent this was true also of the machinery and tools of a 
manufacturing concern, which are constantly becoming worn out or obsolete 
and replaced by new ones. Other assets, such as book debts, equally change 
continually, and in any event were not capable of assignment at law at that 
time. The deficiency was particularly acute in the light of the fact that 
there was need to facilitate long-term borrowing; and therefore the con- 
tingency of the company expanding its activities had to be covered. In 
fact, the very purpose of most issues is to raise money for the purchase of 
additional assets. But the lender would get no rights at law over these 
without a confirming grant. To require this every time a new article was 
bought would, except with respect to large acquisitions, plainly not be 
practicable. 

It is for these reasons that the present law is the product of equitable 
principles. The passing of title to future property was a topic with which 
the equity courts had had more to do with than had those of the common 
law. There were a number of cases in the eighteenth century arising out 
of marriage settlements where the grantor had failed to give a confirming 
grant to after-acquired property, but the grantee was nevertheless held to 
be the beneficial owner ; and there were other decisions of like effect. But 
it was not clear whether these cases were exceptional and the relief limited 


to situations already passed on judicially, or were instances of a principle 
of general application. The question was partly one of policy and partly 
one of the relation between law and equity. In the realm of policy the 
argument against a general jurisdiction was that to leave the grantor in 
possession of goods which therefore appeared to be his but to which title 
had passed to the grantee without an overt act being done would work a 
fraud on creditors. This is an objection which has found much favour in 


1“Ticet dispositio de interesse futuro sit inutilis, tamen fieri potest declaratio 
praecedens quae sortiatur effectum interveniente novo actu.” 
12(1845) 1 C.B. 379. 
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the United States** and in England led to doubts being expressed by 
Truro L.C.,** and by Sir George Jessel.° That there was some ground 
for apprehension is shown by the subsequent passage of statutes under 
which instruments evidencing such transactions have to be registered. The 
evil was never so marked, however, where a company made a grant of this 
kind as it was where an individual did; the activities of companies are 
attended with a good deal of publicity, and the chance of an intending 
creditor not knowing about a bond or debenture issue is comparatively 
remote. Our courts seem never to have been greatly concerned about the 
danger of fraud in these circumstances nor have they found difficulty in 
squaring the result of giving bond and debenture holders a higher position 
in bankruptcy proceedings than that of the ordinary creditors with the 
Bankruptcy Act. In the United States it has been different. There the 
law fixes on the fact of preference as the invalidating cause of a grant and 
this has greatly complicated the problem. By contrast, with us, regard is 
had, not to the fact of preference, but to the intention of the grantor. In 
the case of corporation securities a fraudulent intent plainly cannot be 
inferred from the mere fact of their issue. If they are to be attacked, there 
must be direct evidence of fraud.*® 

The principal uncertainties rather had to do with the relation of the 
equitable doctrines about the passing of title to the corresponding legal 
rules. Equity came in Maitland’s striking paraphrase “‘not to destroy the 
law, but to fulfil it.”*7 When it gave remedies, they were additional to, 
and not in conflict with, those of the common law. How, then, was it 
permissible for equity to decree that title passed to future goods without 
any new act of transfer by the grantor in face of the positive rule of the 
common law to the contrary? The decision of Lord Campbell when 
Holroyd v. Marshall was first before him reflects the force of this reason- 
ing.** The facts were that a mill owner had given, in consideration of 
accommodation, a deed to his creditor mortgaging the existing machinery 
in the mill and containing a covenant that all substituted and additional 
machinery should be subject to the same obligations. The owner after- 





18See S. Williston, “Transfer of After-Acquired Personal Property” in 
19 Harvard Law Review (1906), at p. 575. 

14Russell v. East Anglian Ry. Co., (1850) 3 Mac & G. 104, at p. 144. 

15Jn re Florence Land and Public Works Co.: Ex parte Moor, (1878) 10 Ch.D. 
530, at p. 535. 

16See per Sir G. M. Giffard V.C., in Re Inns of Court Hotel Co., (1868) L.R. 6 
Eq. 82, at p. 90. 

17F, W. Maitland, Equity (Cambridge, 1926), at p. 17. 

18(1862) 10 H.L.C. 191, at p. 194. 
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wards sold some of the original machinery and put new in its place; and 
the contest was between the grantee under the deed and an execution 
creditor with respect to the new machinery. Lord Campbell without much 
hesitation held the common-law rule to prevail, and, as there had been no 
novus actus by the grantor, full ownership remained in him and was avail- 
able to satisfy the execution. He conceded the grantee an “equitable title” 
but this he said amounted only to a jus ad rem, a mere personal right. 

The case was taken to the house of lords where it was twice argued.’® 
On the first argument the balance of opinion was in favour of sustaining 
the judgement. Lord Campbell, who sat this time in his appellate capacity, 
adhered to his former view and Lord Wensleydale agreed with him. Before 
judgement was given, however, Lord Campbell died and was succeeded as 
lord chancellor by Lord Westbury; and, after the second argument, the 
latter was able to carry Lord Wensleydale with him in the opinion that 
while title at law did not pass, in equity it did. Lord Chelmsford had taken 
this position in the first place, but though his speech lacks the emphasis of 
Lord Westbury’s, he was equally clear in affirming that error had crept 
in by treating the question of the transfer of a property right as exclusively 
one falling to the common law for decision. 

The result finally reached in Holroyd v. Marshall was exactly the one 
required if investors were to gain any substantial protection from cor- 
poration securities. For them to get out of the ranks of the ordinary 
creditors and be able to claim the priority of secured creditors, their rights 
against the company had to lie in property and not in contract. Further- 
more they had to enjoy these rights over all the assets. They would not 
have prior rights of control in the event of winding-up or bankruptcy if 
their security merely extended to existing property and did not cover future 
property as well. But though the decision in Holroyd v. Marshall was clear 
enough in point of result, the grounds of it remained and still remain the 
subject of debate. It is part of the larger question of where the line is 
drawn when equity gives more than a personal right to a claimant and gives 
one good against all but the bona fide purchaser for value of the legal estate. 
There are no clear-cut tests. From the way he worded his opinion it has 
often been inferred that, whatever the answer be to the larger question, the 
reason Lord Westbury relied on in connexion with the present matter was 
that the grantee had a right to specific performance. Throughout his judge- 
ment he qualified the conclusion that an assignee has more than a mere per- 
sonal right to future property in equity with references to specifically 
enforceable contracts, and went so far as to cite an antithetical example. 





19(1862) 10 H.L.C. 191. 
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His words, as reported in the House of Lords Cases*® are: “A contract for 
the sale of goods, as, for example, of five hundred chests of tea, is not a 
contract which would be specifically performed, because it does not relate to 
any chests of tea in particular ; but a contract to sell five hundred chests of 
the particular kind of tea which is now in my warehouse in Gloucester, is 
a contract relating to specific property, and which would be specifically 
performed.” 

This, however, is slender proof that Lord Westbury meant to confine 
the equitable doctrine of alienation to so limited a class of contract. The 
proposition attributed to him does not accord with the fundamental prin- 
ciple that specific performance does not lie to enforce contracts for the sale 
of ordinary chattels.2* The report in the Law Journal* gives a different 
version of the example, by making the second part read: “but a contract to 
sell the 500 chests of a particular kind of tea which ‘are now in my ware- 
house in Gloucester’ was a contract relating to specific property and which 
would be specifically performed.” This, in one view of the jurisdiction of 
equity, comes nearer to stating the correct doctrine.** But even so amended 
the conclusion remains highly doubtful.** 

Further, it is not to be expected that so competent an authority on equity 
as Lord Westbury was guilty of basing the solution of an important question 
on a loosely stated proposition of elementary law. A more plausible inter- 
pretation is that the references to specific performance were by way of 
analogy only. Lord Westbury was concerned to meet the argument which 
had found favour in the court below and at the first hearing of the appeal. 
To make the contrary point that equity familiarly did give more than per- 
sonal rights on occasion, he stressed the rights which a purchaser acquired 
when he could come to equity and get specific relief. 

This is what Lord Macnaghten said about the judgement when it was 
pressed on him in Tailby v. Official Receiver as establishing that there was 
no separate doctrine of equitable assignments.** Confusion, he protested, 
“would be caused by transferring considerations applicable to suits for 
specific performance—involving, as they do, some of the nicest distinctions 
and most difficult questions that come before the Court—to cases of equi- 
table assignment or specific lien where nothing remains to be done in order 
to define the rights of the parties, but the Court is merely asked to protect 
rights completely defined as between the parties to the contract.”** 


20(1862) 10 H.L.C. 191, at pp. 209-10. 21See In re Wait, [1927] 1 Ch. 606. 
2233 L.J. Ch. 193, at p. 196. 

23Cf. H. G. Hanbury, Modern Equity (ed. 2, London, 1937), at pp. 32-4. 

24Per Atkin L.J., in In re Wait, supra, at p. 634. 

25(1888) 13 App. Cas. 523, at pp. 546-7. 26] bid., at p. 547. 
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This view, particularly as concerns mortgage transactions, seems more 
in accordance with the realities of the situation. When a man mortgages 
property, even future property, the obligation he undertakes is a present 
one. He does not, as in agreements to sell or lease, promise, in essence, to 
do something later on. If that were all that was contemplated, he would 
not get the money from the mortgagee. He gets it and at an appropriately 
lower rate of interest on the basis that the lender is able to look to the prop- 
erty to recoup himself if the borrower fails to make good his promise to 
repay. Once the mortgagee has handed over his money, the transaction 
as between the parties is final; if some further act by the mortgagor were 
required to fulfil the agreement, the creditor would have only the personal 
responsibility of the mortgagor on which to rely. In an agreement to sell 
or lease, on the other hand, the obligations are prospective. What is in 
contemplation is the eventual setting up of a recognized legal relationship.?" 
The remedy of specific performance is designed to compel a defaulting party 
to do the acts necessary on his part to bring this about ; and the rules which 
govern its granting are framed to cover this intermediate stage in the deal- 
ings of the parties with each other. The economic interests involved in the 
one situation have little in common with those in the other, and to bring 
the two into the same legal classification is to invite trouble. This observa- 
tion applies with force to the point raised in Tailby v. Official Receiver.** 
There a trader had given an assignment of all his book-debts, present and 
future, arising out of his business as security for a loan. It was contended 
that no interest passed to the lender under so wide a description. There 
was some suggestion that such a rule existed in order to prevent an 
individual from virtually enslaving himself by tying up all his property; 
but, it was so plain that the facts did not bear this out, that it was not 
pressed, and the argument, though never put clearly, seems to have drawn 
what strength it had from the notion that the case should be treated as one 
of specific performance. In that branch of the law, vagueness is a recog- 
nized defence for the reason that before he can get relief, a plaintiff has to 
show that he has a valid contract at law, and if he cannot do this, he comes 
to equity in vain. The house of lords, especially Lord Macnaghten, would 
have none of it. It was held that the grantee got whatever rights he had 
in equity from the doctrine of assignment and not from that of specific 
performance, and the validity of his agreement depended on its satisfying 
tests peculiar to the former doctrine alone. That was an independent head 
of equity jurisdiction and had its foundation in the maxim that equity con- 
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siders that done which ought to be done. Lord Macnaghten stated it as 
follows : 


It has long been settled that future property, possibilities and expectancies are 
assignable in equity for value. The mode or form of assignment is absolutely 
immaterial provided the intention of the parties is clear. To effectuate the inten- 
tion an assignment for value, in terms present and immediate, has always been 
regarded in equity as a contract binding on the conscience of the assignor and so 
binding the subject-matter of the contract when it comes into existence, if it is 
of such a nature and so described as to be capable of being ascertained and 
identified.?° 
Quite apart from considerations of convenience, the decision seems 

justified in principle. While the maxim quoted is admittedly only a com- 
pendious way of stating a complex body of equitable rules,*° it does express 
accurately a manner of approach to related problems which is well estab- 
lished. The various liens which equity confers illustrate this. These arise, 
not out of terms of any promise made, but out of the relationship of the 
parties. Nothing, for instance, is usually said in an agreement for the sale 
of land about liens ; but if the purchaser pays the price or a part of it before 
conveyance, he has a lien on the land for the amount he has paid. Con- 
versely, if a vendor conveys before payment, he has a lien for the unpaid 
purchase money. Whether the same is true or not in the case of a sale of 
goods is still doubtful; yet there is respectable authority that if the proper 
conditions are present, it is.** The limiting factor here is that the Sale of 
Goods Act specifies in detail the rules applicable to the passing of title, and 
there are strong commercial reasons for treating the statutory rules as 
exclusive.** No such obstacle exists with respect to mortgages of goods; 
to them the usual rules have exact application. It cannot be said, however, 
even today that opinion is uniform in putting the effect of a mortgage of 
future goods under the rubric of assignment. Sometimes it is attributed to 
the law of trusts. Lord Thurlow once used language suggesting this** and 
his dictum was cited in Tailby v. Official Receiver.** This view seems 
open to the same objections as describing the vendor under a contract 
for the sale of land as a trustee for the purchaser ; for one thing, the exacting 
duties imposed on a trustee hardly have place in other connexions. More 


29/bid., at p. 543. 

380Hanbury, Modern Equity, ed. 2, at p. 88. 

3\[bid., at p. 32; Sir F[rederick] P[ollock], “Re Wait” in 43 Law Quarterly 
Review (1927), at pp. 293-5. The dissenting judgement of Sargant L.J., in In re 
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commonly the doctrine of specific performance continues, notwithstanding 
Lord Macnaghten’s forthright language, to be invoked. A circumstance 
that strongly supports this analysis is that in sales and leases of land, the 
purchaser or lessee, as the case may be, acquires beneficial ownership at 
the time the agreement to sell or lease is entered into if he has an enforce- 
able agreement.** This being perhaps the best known example of property 
passing in equity, it is natural to generalize and to say the passing of title 
is co-extensive with the right to specific performance. Further, the results 
arrived at in both Holroyd v. Marshall** and Tailby v. Official Receiver* 
can be worked out, on the face of them, by applying the law of specific 
performance. In both cases mortgages were given, and the settled rule is 
that agreements to mortgage are enforceable if the mortgagee has advanced 
his money.** This is on the fundamental principle that equity acts when 
the remedy at law is inadequate. The loss of security cannot be estimated 
in damages, and so if the mortgagee has parted with his money on the 
strength of the mortgagor’s promise which has not been kept, he would 
suffer irreparable loss by having only an action in contract. The anxiety 
to attribute assignments to the doctrine of specific performance springs from 
a desire to guard against their unlimited application to contracts for the 
sale of goods. If this were allowed, the value of having a complete set of 
rules in the Sale of Goods Act for the guidance of business men would, the 
claim is, be largely dissipated.** 

This is a formidable argument. It is questionable, however, if it does 
not miss the force of the rule that before an assignment takes place in equity 
there must be an intention to pass an immediate title. It is true that the 
intention does not have to be expressed in so many words and equity has 
gone a long way on occasion in spelling it out of the circumstances of the 
case. But it is none the less a necessary ingredient; and when it is found 
from the nature of the transaction this is merely because of the difference 
in legal and equitable approaches that is summed up in the maxim that 
equity looks at the substance and not at the form. 

The rule in question at once puts most contracts for the sale of goods 
outside the jurisdiction of equity. Except in highly unusual circumstances, 
the parties contemplate with respect to future goods that the seller should 
do further acts of appropriation and the like before title is to pass. Until 
then he is to have full command over them and can do with them as he likes. 
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86(1862) 10 H.L.C. 191. 
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The buyer does not look on them as his in any sense, and even when he 
finances the seller by prepaying for them he ordinarily does so on the per- 
sonal responsibility of the seller. The general credit-standing of the latter 
and not the possibility of recouping himself out of the goods is the factor 
that the buyer has in mind. At times there may be evidence the other way, 
and then there is room for the doctrine of assignment; but this is not 
normally so. When the case is one of mortgage, however, as already 
observed, the very thing the lender is not willing to accept is the mere word 
of the borrower and he parts with his money only on the understanding 
that whatever the borrower may or may not do later, his position is assured ; 
he can realize on the property. The intention to secure presently is common 
to both parties and later resort to the court is merely to clothe the com- 
pleted relationship with legal consequence. The distinction between an 
intention to transfer presently and one to do this in the future is confessedly 
hard to draw in some circumstances; it is nevertheless real for all that. 

The importance of correct analysis does not often arise in acute form. 
But, as Tailby v. Official Receiver*® showed, it does bear on the problem 
of the adequacy of the description of the property; and, if the chargee can 
claim his rights by virtue of doctrine of assignment, questions of form are 
largely immaterial. This, with respect to corporation securities, had been 
laid down shortly after they came into general use. In Jn re Panama, New 
Zealand, and Australian Royal Mail Co.** Giffard L.J. had before him a 
debenture which charged the “undertaking” of a company, and he held this 
sufficient to pass an interest to the debenture holders. Some years later, 
Sir George Jessel clouded the matter in doubts by holding that the descrip- 
tion “all their estate, property and effects” did not confer an interest on 
the grantees.** Fortunately the same instrument came before him on appeal 
in another reference, and he came to the contrary conclusion.** He did this 
by reading it with the articles of the company, which he had not seen on 
the previous occasion. Even so, he was impenitent in demanding cogent 
evidence of an intention to charge. James L.J. had no such compunction 
but took the much broader ground which was stated later in the Tailby 
Case, and Sir George Jessel came round to the same view.** 

Another point came up in In re Lind.** A borrower had granted to his 
creditor, as security for a loan of money, the interest which he expected 
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from the estate of his mother in the event of her death. She had made no 
will and was incurably insane. The grantor afterwards went into bank- 
ruptcy and was discharged before the mother’s death. After his discharge 
he granted his expectant interest to another creditor. On the death of the 
mother, there was a contest between the two grantees. Against the claim 
of the earlier one, it was urged that under his assignment he had merely a 
contract right to which the discharge in bankruptcy had put an end. The 
court of appeal rejected this contention and held that the grant gave him, 
in equity, a property right which was unaffected by the Bankruptcy Act. 
A trace of the older view is evident in the judgement of Phillimore L.J. 
where he confessed his inability to understand the nature of the interest 
which, in the state of the authorities, clearly belonged to the grantee. “I 
do not,” he said, “understand an assignment which at the time only operates 
as a contract, but when the property comes into possession operates without 
more as an actual assurance; and even if this were intelligible I do not 
understand why in its chrysalis state it is not subject to the laws of a 
chrysalis, why, being still only a contract, it is not discharged by a discharge 
of contracts.”’** 

There must, in truth, be considerable sympathy for doubts of this kind 
until the basis of the doctrine becomes more clearly defined. It is, viewed 
as a matter of pure logic, highly notional in nature. Yet its authority for 
English lawyers is now beyond question and its convenience is attested by 
the wide use of transfers of future property for security purposes. The 
floating charge would have no validity in many circumstances without it, 
which is perhaps as good a reason as any for its recognition. This certainly 
was the factor that weighed with Lord Macnaghten; and by allowing the 
courts more freedom to mould rules appropriate to it than they would have 
had if they had been compelled to proceed along conventional lines it has 
been able to serve modern needs well. 

It was because the courts were free to treat the problem in a novel 
manner that the second question—how to confer a property right on the 
chargee and yet allow the company to continue as a going concern—was 
answered satisfactorily. If equity had followed the law here as closely as 
it did in the field of specific performance, difficulties of an extreme kind 
would have supervened. In the common-law scheme of things, title is 
indivisible ; the maxim nemo dat quod non habet, which is fundamental, 
affirms this. One man cannot own property and another have the power 
to give title to it. Nor did equity act contrary to this. First in time, first 
in interest was equally the equitable principle.*7 But what equity did have, 
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as contrasted with the common law, was, on the one hand, a much more 
flexible set of rules governing the postponement of a prior equitable interest 
to a subsequent one,** and, on the other, a much better method of treating 
security transactions.*® In the latter respect, it could not directly overrule 
the common law when a legal mortgage had been given; and, in conferring 
beneficial ownership on the mortgagor, it had to take into account the legal 
effect of the estate being vested in the mortgagee. The utmost power of 
alienation which it could give the mortgagor was over his equity of redemp- 
tion; he could not give legal title. But when the question of the extent of 
a mortgagee’s interest lay wholly for determination within the province of 
equity, this complication was not present. It was consequently easier for 
the courts to say of a company which had given a charge over its under- 
taking that it had not thereby lost its right to give a good legal title. The 
thing mortgaged was a going concern and to put any other interpretation 
on the agreement than that the company could continue to sell its goods 
freely would be to defeat the purpose of the agreement. 

Nor has there been much dispute about this. It was clearly set out in 
the judgement of Giffard L.J. in the Panama Case, and the only difficulties 
which have been encountered have been to define the extent to which legal 
title could be acquired through a company which had created a floating 
charge. In this connexion the effect of a subsequent sale of some of the 
property under execution as against debenture holders is an unsettled sub- 
ject. The undoubted rule of English law is that an execution creditor can 
take only whatever interest the debtor has; hence, ex facie, it would appear 
that the rights of debenture holders should prevail. The contention has, in 
fact, been pressed as far as that at times. The early cases do not go this 
far; they are ones where crystallization had taken place before the sheriff 
had sold. Re Opera’ is the authority most commonly cited for the wider 
proposition. There, after the sheriff had seized but before he had sold, the 
debenture holders crystallized their charge and the court of appeal, approv- 
ing dicta in a previous case," gave them priority. An ambiguous decision 
by a divisional court shortly afterwards® gave warrant for the view that 
this priority would exist even where crystallization had not taken place. 
But, if this were so, it would mean that debenture holders could if they 
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chose immunize a company against executions. It is hard to see how a 
company could long continue in business under such a dispensation, for 
trade creditors would scarcely extend it much accommodation if they stood 
no chance of collecting their money through court action in the event of the 
company refusing to pay. It was this consideration that led the court of 
appeal in 1910** to require of debenture holders, as the price of priority over 
judgement creditors, that they take steps to crystallize. As long as the 
charge remains floating, it was held, it is not open to them to withdraw any 
particular asset from the business. They must, in other words, choose 
between having a specific and a floating charge for, as Fletcher Moulton L.|. 
said: “A security of this kind must be either floating or fixed.”** This 
result, Buckley L.J. agreed,** flowed from the very nature of the charge, as 
previously defined by Lord Macnaghten : 


I should have thought there was not much difficulty in defining what a floating 
charge is in contrast to what is called a specific charge. A specific charge, I 
think, is one that without more fastens on ascertained and definite property or 
property capable of being ascertained and defined; a floating charge, on the other 
hand, is ambulatory and shifting in its nature, hovering over and so to speak 
floating with the property which it is intended to affect until some event occurs 
or some act is done which causes it to settle and fasten on the subject of the 
charge within its reach and grasp."® 


The error in thinking that debenture holders can step in and stop the 
sale of goods taken in execution proceeds from the fallacy that, on the 
analogy of legal mortgages, the title is vested in the chargee subject only 
to a licence to the company to deal with the property. This Buckley L.J. 
demolished in a passage which is perhaps the most accurate definition ever 
given of the charge: 

A floating security is not a future security; it is a present security, which 
presently affects all the assets of the company expressed to be included in it. On 
the other hand, it is not a specific security ; the holder cannot affirm that the assets 
are specifically mortgaged to him. The assets are mortgaged in such a way that 
the mortgagor can deal with them without the concurrence of the mortgagee. A 
floating security is not a specific mortgage of the assets, plus a licence to the 
mortgagor to dispose of them in the course of his business, but is a floating mort- 
gage applying to every item comprised in the security, but not specifically affecting 
any item until some event occurs or some act on the part of the mortgagee is done 
which causes it to crystallize into a fixed security.57 


The ruling in the Evans Case, however, does not solve the problem as 


58Evans v. Rival Granite Quarries, [1910] 2 K.B. 979. 

54 bid., at p. 997. 

55] bid., at p. 999. 

58/llingworth v. Houldsworth, [1904] A.C. 355, at p. 358. 
57[1910] 2 K.B. 979, at p. 999. 


nos == * 6H OD Ff 





THE THEORY OF THE FLOATING CHARGE 145 


to the ranking when crystallization takes place after sale by the sheriff. In 
theory, it seems certain that while the proceeds are still held by the sheriff 
they will be caught by the charge. They are in custodia legis and no change 
of possession has yet occurred to vest them in the creditors. But is the 
same conclusion valid after the proceeds have come into the hands of the 
creditors? The usual rule is that the sheriff gives no better title than the 
debtor had and hence it seems that the proceeds could be followed. In 
point of authority there is no compulsion to hold one way or the other ; the 
position has been expressly left open.®** But the good sense of the matter 
suggests that the workable solution would be to draw the line at the time 
the proceeds are handed over. That is the final act in the process of 
realization, and if the bondholders have not crystallized their charge by 
that time they should lose their rights over the property. On the one hand, 
this gives the bondholders plenty of time to make up their minds whether 
or not the company is in such bad shape that they should step in, and if 
they stand by and let the money be paid out, it is reasonable to say they 
have foregone all claim to it. On the other hand, if the case is one where 
the execution has brought the company to the point of collapse, there is no 
injustice done to the execution creditors in giving the bondholders, who 
are a scattered body, a longer rather than a shorter time to decide what to 
do. At first sight it appears that the execution creditors are losing some- 
thing that they are entitled to by reason of their forwardness ; but this over- 
looks the fact that if the company is so weak that only the drastic step of 
crystallization holds any chance of its being nursed back to health, the 
creditors have only themselves to blame for their loss. The credit they 
extend is, as a rule, short-term ; they are accordingly in close touch with the 
affairs of the company, and if they chose to deal with a company which is 
so near disaster, they can fairly be said to run the risk of being superseded. 
Actually, of course, they are seldom as badly off as that. Their bargaining 
power in a reorganization is stronger than their legal position would indi- 
cate. The bondholders nearly always want to keep the business alive as a 
going concern for that is their best chance of getting their money out of it; 
the “cold assets” value is very small. But they can do this only by making 
arrangements with the creditors regarding the old debts before the latter 
will supply the company with the goods necessary if the business is to con- 
tinue. Viewed in this light, the power of the bondholders to defeat the 
claims of execution creditors does not bear very hardly on creditors; for 
that matter, it operates in their interests when they are considered as a 
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class. It is the weapon by which recalcitrant creditors can be prevented 
from wrecking a reasonable scheme of reorganization. 

As to the power of a company to sell assets covered by a charge, there 
has been very little discussion in the courts. Naturally day-to-day sales of 
its products are not questioned; they are exactly what is contemplated by 
the ambulatory nature of the charge. But the decisions are not very helpful 
concerning the sale of a large part or all of the undertaking. In Jn re Vivian 
& Co.** a company which had created a charge carried on business in three 
branches. It sold one branch and the sale was upheld over the objections 
of the debenture holders. This seems unexceptional when, as there, the 
company continued in the same form and as a going concern. But in Jn 
re Borax Co.” a sale of all the assets in exchange for shares in a newly 
formed company was approved. On its special facts, the decision may be 
right ; it would manifestly be impossible to contend that there are not cir- 
cumstances when, as the result of such action, the bond holders’ position 
was not prejudiced. But that the ruling should not be elevated to a general 
proposition seems obvious. A holding company is a very different thing 
from an operating company. While in this country, as in England, we do 
not have the special legislation governing the former kind of company that 
exists in the United States, the risk to investors in the one instance is not 
of the same order as in the other; nor are the prospects of profit the same. 
Hence, the converse seems the more acceptable rule: that such a sale would 
be prima facie bad and could only be supported by cogent evidence that the 
interests of the dissentient bond holders were not being infringed. In 
Canada we are not likely to find the issue arising. The almost universal 
practice is to support a bond issue with a trust deed creating a specific 
mortgage of the fixed assets which cannot be released from the security 
except with the consent of the trustee acting under the direction of the 
stipulated majority of the bond holders. This prevents a sale of any magni- 
tude without their approval. 

It is the giving of subsequent encumbrances that has caused most of the 
litigation. Giffard L.J.** used very guarded language about this. It not 
being as generally received then as it is now that trading companies can 
borrow freely, there was a natural reluctance to say that a further borrow- 
ing on security was within the ordinary course of business so as to entitle 
the subsequent encumbrancer to priority over the bond holders. Moreover, 
this result did not accord with the prevailing rules as to priority. As both 
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the pattern for the conduct of corporate enterprise and the nature of the 
floating charge became more clearly understood, however, the difficulties 
lessened. In In re Hamilton’s Windsor Ironworks** the company, having 
already issued debentures, had borrowed from their bankers, giving them 
an assignment of money to come due to them when certain work was com- 
pleted. Judgement was given for the bankers as against the debenture 
holders, Malins V.C. saying: “I am very clearly of opinion that one of the 
incidents of carrying on the business is obtaining money in times of 
emergency.”** Later, North J. carried this reasoning to the point of hold- 
ing a subsequent specific mortgage given to any creditor for business pur- 
poses prior to an existing charge,** and this has become settled law. 

These decisions have an especial relevance in Canada. The practice is 
general for companies to borrow under section 88 of the Bank Act, and 
though it is customary nowadays to insert in the trust deed a clause giving 
the banks priority, it is not always present. Notwithstanding its absence, 
it seems clear that security given under section 88 will rank prior, even 
though the rights created have a floating aspect when substituted goods 
are covered by the security. The courts have been particularly alive to the 
necessities of business in this branch of the law; and, though it is correct 
to say that when two floating securities are in competition generally the 
one first created has priority,” this is not universally so.** A special reason, 
indeed, exists why a bank holding such security should enjoy this prefer- 
ence. The policy of parliament, as reflected in the way this capacity to lend 
money is hedged about, has been to keep banks in as liquid a position as 
possible. This is carried to the extent of conferring on the bank a special 
kind of interest in the property, closely akin to dominium, to which, by the 
act, only a very few claims come prior. While this list is not exhaustive, 
and the interest of the bank must yield in compelling circumstances to the 
fact that it is held as security only,*’ the policy behind the act would not be 
conspicuously served if floating charges were added. There is only one 
reported decision on the point**® but its finding in favour of the bank on this 
issue seems correct. 
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As against secured creditors other than banks, bondholders have 
improved their position somewhat since the Wheatley Case® by putting a 
stipulation in the debenture or deed forbidding the granting of mortgages 
entitled to prior rights. Its effect has not yet been fully determined. This 
much is clear. It will only postpone a subsequent encumbrancer with notice 
of it."° The burden is on him to disprove notice; the plea that is open to 
him is the plea of bona fide purchaser for value and it is an entire plea.” 
But at the same time there is authority that mere knowledge on his part 
that there is a bond issue outstanding does not mean that he is chargeable 
with notice of a restrictive clause.** This was decided shortly after the 
clause came into use and before the profession had accustomed itself to the 
change in practice. There is some ground for suggesting, therefore, that 
the conclusion might have been different if the issue had come up for the 
first time later. But the ruling has never been challenged and it has in its 
favour the crucial principle that, in commercial affairs, the doctrine of con- 
structive notice should be given the least possible scope. 

The tendency, indeed, has been to interpret the clause narrowly. This 
was laid down in so many words in the judgement of Romer J. in Robson 
v. Smith™ where he held that it did not assist a debenture holder to gain 
priority over a garnishee order absolute. Similarly, the lien of a solicitor 
will prevail in spite of such a provision" and so will the right of set-off." 
The lien of a vendor who has sold property to the company on time is also 
outside of the prohibition,”* as is a specific mortgage taken by him in place 
of his lien."* If the purchase money has been supplied to the company by 
a third person, he, too, comes before the debenture holders ;’* he is sub- 
rogated to the vendor’s lien. 

These cases and others to like effect give warning that, in construing 
commercial securities, too much attention cannot be paid to form. It is 
not to the point to read the words used in them literally. It must be remem- 
bered that the needs of commerce weighed heavily with the courts in 
inducing them to recognize the validity of these documents in the first 
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place”® and that it has always been a characteristic of equity to disregard 
particular expressions in agreements if they are not apt to carry out the 
substantial purposes the parties sought or if they conflict with them. The 
recurring emphasis in the authorities is on the nature and essence of the 
transaction. This is the phrase used by Fletcher Moulton L.J. in contrast 
to “the special language used in the particular document”’®® and is typical. 
In In re Crompton," for instance, the deed stipulated that the debenture 
holders could take steps to enforce their security should a resolution be 
passed otherwise than for reconstruction. The company encountered 
adversity and to put it back on its feet precisely such a resolution was 
passed. The debenture holders, desirous of having a voice in the reorgani- 
zation, moved to crystallize. It was objected that this was barred by the 
provision in question. Warrington J. refused to treat the clause in this 
sense. The events that had overtaken the company were of a kind that 
unless the debenture holders were allowed to realize on the property, their 
security would be destroyed. The decisive fact was that the company had 
ceased to be a going concern and it is one of the incidents of a floating 
charge that upon this happening the charge can be crystallized because the 
undertaking which is the subject-matter of it has disappeared. “You can- 
not,” Warrington J. said, by giving the wide interpretation to the clause 
pressed on him, “render it a sensible arrangement, or one which as a matter 
of business the parties would be likely to enter into.”** The judge was 
assisted to this conclusion by previous authorities which had held that the 
absence of a stipulation in debentures making the money immediately pay- 
able on winding-up did not prevent the debenture holder from enforcing 
his security on this occurring.** If he had to wait for the contract date 
of payment, “the security,” as Kay L.J. pointed out,** “might and probably 
would be very much depreciated in the meantime.” The right of debenture 
holders to intervene by bringing a jeopardy action before default or wind- 
ing-up flows in the same way from the essence of the transaction. There 
need be no provision for this in the deed, nor have the courts allowed 
themselves to be hampered in giving this relief by the supposed existence of 
a rule of general mortgage law that the mortgagee cannot proceed to realiza- 
tion until the mortgagor has broken his contract by non-payment or other 


7See per Lord Macnaghten, in (1888) 13 App. Cas. 523, at p. 541. 

80[1910] 2 K.B. 979, at p. 993. 
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82[1914] 1 Ch. 954, at p. 996. 

88 Hodson v. Tea Company, (1880) 14 Ch.D. 859; Wallace v. Universal Automatic 
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breach.** The jeopardy action stems in part from the principle that the 
charge is a present one; but it was granted in the first instance without 
direct authority to support it. Its real foundation is the practical necessity 
of giving such protection to investors. 

As this article does not assume to be definitive, other aspects of the 
topic can be left aside. It has been sought here merely to examine the 
theoretical basis of this branch of the law in order to trace the growth of a 
legal concept under modern conditions. As compared to the work of Lord 
Mansfield in making the law merchant part of the common law in the 
eighteenth century, it has taken place in a narrower field and the rate of the 
growth has been slower. But none the less the development shows the 
capacity of our law to expand and to supply social controls of its own 
motion. The merits of judicial courage in the right places have never been 
better illustrated ;** indeed, “bold” was the characterization which one of 
his colleagues gave to the opinion of Lord Macnaghten in the Tailby Case." 


G. F. Curtis 
Dalhousie Law School. 


85Wallace v. Evershed, [1899] 1 Ch. 891. 


86Cf. Sir F. Pollock, “Judicial Caution and Valour” in 45 Law Quarterly Review 
(1929), at pp. 293 ff. 


8™Per Lord Fitzgerald in (1888) 13 App. Cas. 523, at p. 540. 





WIGMORE ON EVIDENCE* 


READERS who are already familiar with the former editions of 

Professor Wigmore’s masterly treatise on the law of evidence will 
probably need to be told little more concerning the new third edition than 
that it comes from the hand of Professor Wigmore himself, and that it is 
all that they might accordingly expect it to be. For them there will be 
no need to dwell on the features of the work which had already given it, 
as it appeared in the former editions, so unique a place among all books 
on the subject. They will expect to find, and will find, in the new 
edition the same philosophical exposition of the Anglo-American law of 
evidence as a system of reasoned principles and rules; the same thorough- 
going attempt to deal with the vast and often seemingly warring mass 
of judicial precedents, as the consistent product of those rules; the same 
exhaustive and complete citation of cases, statutes, and other material, 
which characterized the former editions. 

As to additions and changes, of which such readers might wish to be 
informed, the new cases, consolidated with those appearing in the supple- 
ment of 1934, number some 30,000, making, together with the 55,000 
cited in the second edition, the stupendous grand-aggregate of 85,000 
cases. The total number of statute-citations now approximates 20,000. 
The new topics run to a hundred or more, not counting accretions to and 
expansions of former topics. The already numerous quotations from 
judicial opinions, and the anecdotes and comments from professional 
memoirs, which were so notable a feature of the former editions, have 
been increased—the former by a hundred or more, the latter by some 
scores. The references to articles in legal periodicals have been multi- 
plied ; likewise the references to reports of committees of bar associations 
and of various reformatory commissions. Every passage of the text, 
the author informs us, has been scrutinized for improvement, with a view 
to representing the present state of the law. The entire work has been 
reset in type, including foot-notes and indexes, in a manner and form 
reflecting credit on the printer. A ‘‘pocket-part service’ is promised, 
which will enable the work to be kept up to date at succeeding periods. 

For students of the former editions particular interest will doubtless 


*A Treatise on the Anglo-American System of Evidence in Trials at Common Law, 
Including the Statutes and Judicial Decisions of All Jurisdictions of the United States and 
Canada. By JoHn HENRY WiGmoreE. Third Edition. Boston: Little, Brown and 
Co. 1940. Ten Volumes. Pp. xcii, 722; xxx, 813; xxviii, 740; xxviii, 733; xxvi, 864; 
xxvi, 609; xxvi, 665; xxvi, 850; xxvi, 615; 713. 
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attach to the topics newly added or newly developed in the third edition. 
To indicate their general character a few may here be mentioned, such 
as the following: ‘‘Blood-Groups as Evidencing Paternity’’; ‘‘Identi- 
fication of Persons by Fingerprints’’; ‘‘Identification of Firearms by 
Bullet-Marks, etc.’’; “Identification of Automobiles by Tire-Marks’’; 
“Moving Pictures as Evidence’; ‘‘The Blood-Pressure (Lie-Detector) 
Method” ; ‘Confessions Induced by Hypnotism or Drug’’; ‘‘Judgment in 
Another Cause as Admissible Evidence”’; ‘‘Discovery in Criminal Cases’’ 
(including accused's right to interview witnesses for, and to inspect 
written statements in the hands of the prosecution) ; ‘‘Evidence Illegally 
Obtained” (a matter affected by the ‘‘Due Process of Law”’ clause in the 
United States constitution); ‘Presumption of Death from Disappear- 
ance” (restatement of the presumption); ‘‘Survivorship where Death 
Takes Place in a Common Disaster”’; ‘Calling upon Opponent for Pre- 
Trial Admissions”’ (pre-trial procedure). 


* * * 


As above suggested, those already acquainted with the former editions 
would probably find what has been said above sufficient. For those, 
however, who may happen not to be so acquainted, doubtless something 
more should be added. Thus, in amplification of the statement that 
the work expounds the Anglo-American law of evidence as ‘‘a system of 


’ 


reasoned principles and rules,”’ it may be said that the work does not 
merely attempt to state rules of evidence. It everywhere seeks to ascer- 
tain the reason behind each rule. The value and importance of doing 
this, in dealing with the law of evidence, it would seem difficult to over- 
state. In no other branch of our law does it seem more, or perhaps 
equally, necessary to seek the ‘‘reason of the law,’’ and to bear in mind 
the truth embodied in the maxim that ratio legis est anima legis, and that 
cessante ratione cessat ipsa lex. If one is to find his way through the 
seeming maze of the law of evidence, he must constantly have regard to 
the reasons on which its rules are based. The ‘‘reason of the law’’ must 
ever be his Ariadne’s clew. Only thus can he hope to understand what 
the author calls ‘‘the chameleon-like application of the rules.’’ Or, if one 
may venture to change the simile slightly, only thus can he hope to 
understand the chameleon-like nature of an evidentiary fact, according 
as it is seen in the light of this or that rule. In the light of one rule it 
may be admissible, but inadmissible in the light of another. And the 
light of the different rules can be brought to bear upon it only by con- 
sidering the reasons, whether of logic or of expediency, on which those 
rules are based. 

That our law of evidence is based, on the one hand, on reasons of 
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logic, and, on the other hand, on reasons of expediency, or what our 
author calls principles of ‘‘auxiliary policy,’ need hardly be pointed out. 
That this is so is involved in what was stated, by J. B. Thayer, the great 
master of its history, to be its ‘‘fundamental precepts’: that, on the one 
hand, ‘“‘nothing which is not supposed to be relevant, i.e., logically pro- 
bative, shall be received’’; and that, on the other hand, “‘all that is 
logically probative is admissible unless excluded by some rule or principle 
of law.” To the same effect is the author’s own statement that ‘In the 
system of Evidence the rules of exclusion are, in their ultimate relation, 
rules of exception to a general admissibility of all that is rational and 
probative.’"' But, though logic is thus the foundation of our law of 
evidence, it is nevertheless ever ready to forsake logic when expediency 
so demands. Thus, the practical need of dispatching court-business 
within a reasonable time may make it expedient to exclude facts whose 
probative value is too slight to be worth considering. Like low-grade 
ore, they may not be worth mining. Again, the paramount purpose of 
a fair trial may make it inexpedient to admit certain facts, be their 
probative value never so great. The principle of ‘“‘unfair surprise’ may 
exclude some; the principles of ‘‘undue prejudice’ and “‘confusion of 
issues’ may, having regard to the nature of the fact-finding tribunal, 
exclude others. Finally, extrinsic considerations of general policy may 
operate to exclude certain facts in evidence, however logically probative 
they may be,—as in the case of the rules relating to privilege. In short, 
our law of evidence is a compound of logic and expediency. It does not 
aim at bringing out the truth at all costs. It does not relentlessly apply 
rigid rules of logic. Considerations of expediency, of ‘‘auxiliary policy,” 
are allowed to modify the application of those rules where requirements 
of a fair trial so demand. ‘‘All things are logical unto me, but all things 
are not expedient,”’ is what it seems to say,—in paraphrase of the words 
of the apostle. Its expediency is the result of its experience,—experience 
with its jury system of trials. ‘The life of the law,”’ said Mr. Justice 
Holmes, ‘‘has not been logic; it has been experience.’ This is pre- 
eminently true of that which constitutes the greater part of our law of 
evidence—its exclusionary rules. A recent Chinese writer has said that 
the English nation “has subjugated its thinking to its instinct for life 
and made them harmonious. ... The English people never allow them- 
selves to be lost in logical abstractions.’’? So it may be said that the 
English law of evidence has subjugated its logical thinking to its instinct 
for justice; has not allowed itself to be lost in logical abstractions. 

The reason for a rule of evidence may thus be one of mere logic. 


'Vol. I, at p. 293. *Lin Yutang, With Love and Irony (1940), pp. 5-7. 
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Facts may be admitted or excluded merely on grounds of logical rele- 
vancy or irrelevancy, apart from any consideration of expediency. The 
great Thayer would indeed exclude from the “law’’ of evidence rules 
which have to do only with relevancy. ‘‘The law,’’ he said, ‘‘furnishes 
no test of relevancy. For this it tacitly refers to logic, assuming that the 
principles of reasoning are known to its judges and ministers. ... Rele- 
vancy is an affair of logic and not of law. . . . The law has no mandamus 
to the logical faculty.”” Nevertheless, the forensic lawyer cannot always 
proceed on Thayer's flattering assumption that the principles of logical 
relevancy are known to him as a “minister of the law.’’ His logic may 
not be that of the court. He may find that what he deems to be merely 
a question of logic has become a question of law, by having been decided 
by the court. Judicial rulings on relevancy, equally with decisions on 
other questions, constitute precedents to be followed. On the other hand, 
the reason for a rule of evidence may be one of expediency, calling for 
the exclusion of what logic would freely admit. And here again it 
behooves him who would make an intelligent use of any rule to know 
the reason which is its life. 

Of all this repeated warning is given by the author. To quote only 
one passage: 

The mere result of exclusion tells us nothing as to the reason or principle of 
exclusion. Yet it is necessary that we should know the kind of reason involved. 
The fact may be relevant, but in the particular instance obnoxious to some 
auxiliary rule of policy; if so, we may be able to use it on some occasion to which 
that policy does not apply. Or, the fact may be obnoxious to no such auxiliary 
policy, but merely irrelevant under the circumstances; if so, we may be able 
to cure its irrelevancy by changing the terms of our offer, and thus use it without 
hindrance. It is therefore indispensable, when any fact or class of facts is found 
excluded, to ascertain if possible whether the reason of exclusion is based on its 
irrelevancy or on some auxiliary rule of policy. Without knowing these reasons, 
we are helpless and our rules are mere rules of thumb.’ 

So much by way of amplification of the statement made above, that 
the work under review expounds our law of evidence as ‘‘a system of 
reasoned principles and rules.’’ Then as to the statement that the work 
endeavours to deal with the vast, and often seemingly warring, mass of 
judicial precedents, a further word may be added—for the reader not 
already acquainted with the former editions. The bewildering extent of 
that mass may be gathered from the fact, already noted, that the third 
edition cites no less than 85,000 cases. Bewildering, too, are likely to 
be the seeming inconsistencies in that mass. All undismayed, however, 
the author has essayed the herculean task of aligning them, so far as 
possible, as the consistent product of reasoned principles and rules. He 
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does not, indeed, attempt to reconcile all inconsistencies. Forthright 
condemnations of this and that ruling abound in the foot-notes. But 
many inconsistencies may be explained. In the first place, there is the 
explanation that independent courts in independent jurisdictions inevi- 
tably produce inconsistent rulings. And, as to these, the inconsistencies 
have to be accepted. As stated by the author, in his preface to the 
second edition, “It is time for the profession to discard the amiable 
pretence that precedents (from different jurisdictions] may be cited inter- 
changeably.”’ But, and in the second place, many seeming inconsist- 
encies will disappear when the cardinal principle is attended to, that 
evidence which is inadmissible in one aspect and for one purpose, may be 
entirely admissible in another aspect and for another purpose. Hear- 
say evidence, for example, will be inadmissible when offered to prove the 
truth of the fact asserted, but may be quite admissible when tendered for 
some other purpose. The application of that principle, potent to recon- 
cile many seeming inconsistencies, is continuously notified by means of 
copious cross-references, serving as ‘‘beacons at the cross-roads.”’ 

To the statement regarding the exhaustive character of the work it 
would appear that little need be added to the figures already given as to 
the vast array of cases, statutes, and other materials cited and used. It 
may, however, be stated again for the information of the reader not 
already acquainted with the former editions, that the cases include not 
merely those decided in courts of the United States, but also those 
decided in the courts of England, Ireland, Canada, and Newfoundland. 
And the same applies to the statute-citations. The Canadian lawyer 
will doubtless be interested to know that, in the index of statutes, there 
are no less than twenty-one double-column pages of citations of English, 
Irish, and Canadian statutes. 

Although the title-page of the work announces it as being a treatise 
on the law of evidence in ‘‘Trials at Common Law,” it nevertheless 
devotes considerable space to topics which may be regarded as lying 
outside of the field so defined. Thus, consideration is given to rules of 
evidence applied in admiralty courts, military courts, naval courts, 
juvenile courts, commercial courts, and conciliation courts. And the 
extent to which the jury-trial rules of the common law have been modified 
or abandoned in such courts, and with what results, is indicated and 
discussed. Again, the matter of evidence before administrative tri- 
bunals, one of increasing importance in view of the recent multiplication 
of such bodies, is dealt with, and the same question of the use of jury- 
trial rules is fully considered,—a statement of the practice of various 
federal and state agencies being added. Similar treatment is accorded to 
rules applied in arbitrations, including labour arbitrations; to rules applied 
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by international tribunals; to rules applied in hearings before congres- 
sional committees, in social case-work, and in a number of other investi- 
gatory proceedings. 

* - * 


At this point, the present writer has decided that, instead of attempt- 
ing to conduct the reader on a ‘‘Cook’s tour’’ throughout the ten vol- 
umes, pointing out the many and varied ‘“‘points of interest’ along the 
way, he would confine the rest of his remarks to that part of the work in 
which the author has digressed, so to speak, to give us an appraisal and 
a forecast of the ‘‘present and future of the law of evidence.’’ For this 
choice it is hoped that sufficient justification may be found in the inherent 
interest of that general topic and the weight and importance to be accord- 
ed to the observations and opinions of one who is so pre-eminently quali- 
fied as Professor Wigmore is to speak thereon. 

Dealing with that general topic the author begins by setting forth 
his impressions, gathered from the perusal of so many thousand cases, 
of the judicial qualities of current judicial decisions, as represented by 
‘the usual opinions rendering justice in the usual State Supreme Court.” 
Although these do not include decisions of our Canadian courts, the 
author’s impressions may not be altogether without interest to our 
Canadian lawyers also. Speaking of those decisions generally, and not 
confining his observations merely to decisions on the law of evidence, he 
finds in them a number of ‘“‘shortcomings’’—warning us that what he 
says is intended to apply to “the composite traits of a typical Court,”’ 
rather than to any particular court at a given time, and adding that the 
number of courts to which his observations may have been applicable is 
gradually lessening. As to what these shortcomings are only some need 
here be mentioned. The candour with which they are stated will no 
doubt impress the reader. Foremost among them is a general “lack of 
acquaintance with legal science.’’ Thus ‘‘acquaintance with legal history 
is almost totally lacking. ... The philosophy and jurisprudence of our 
law is unknown... . There is no discrimination in the use of expository 
authorities. ... Almost any printed pages, bound in law-buckram and 
well advertised, constitute authority to guide the Courts. .. . The book 
must be bound; if it is in periodical form, it is ignored.” Then there is the 
shortcoming of “unfamiliarity with the body of controlling preced- 
ents. ... The opinions often give the strong impression of being dis- 
coveries by the judges. ... The lengthy opinions redundantly quote 
well-settled platitudes from earlier opinions,—re-proving old truths, 
which are apparently new and therefore interesting to the writers... . 
The judges are rarely left long enough in the tenure of their positions to 
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become thoroughly familiar with the precedent-law of their own Court. 
This is a major cause of these conditions.’’ The temptation to refer to 
other general shortcomings must here be resisted. Perhaps the few sen- 
tences quoted above will suffice to make the reader wish to ascertain 
what these are, from the text itself. 

As regards particular shortcomings of decisions on the law of evi- 
dence, i.e., of typical decisions of state supreme courts, the author refers 
to the ‘‘enforcement of rules regardless of dispute over their need.’’ For 
this habit rules of court are apparently largely to blame. Apparently 
these still require each party to make strict proof of all facts material to 
his case, and do not require (as does Ontario Rule, 142) the opposite 
party to admit in his pleadings such of these as are true, or penalize him 
in costs (as does Ontario Rule, 671) for failure so to do. This gives rise 
to needless wrangling over facts as to which there is no bona fide dispute; 
and this, in turn, entails needless invocation of rules of evidence. Another 
marked shortcoming is to be found in failure of state supreme courts 
to allow to trial courts a sufficient discretion in the application (as dis- 
tinguished from formulation of their tenor) of the rules of evidence. 
Finally, a radical shortcoming is to be found in the rule prohibiting the 
trial judge (outside of a few states) to express his views to the jury on 
the weight of the evidence in the case. The very existence of this pro- 
hibition will probably surprise most Canadian readers. Even those who 
may know of it may not be fully aware of the stringency with which it 
is applied, and the extent to which disobedience to it has resulted in 
countless new trials. Were it not for this rule, the author says, hun- 
dreds of petty slips, whereby evidence may have entered in technical 
violation of some rule of evidence, could be amply corrected by the trial 
judge, without the need of resorting to a new trial. ‘‘But not under our 
present system. No; the ponderous machine of a new trial must be 
laboriously set going again from the beginning; . . . all to do what could 
as well be done by merely removing the gag from the trial judge’s 
mouth.’* To the condemnation of this practice the author returns on 
a later page: ‘‘Enough to say here that the abandonment of that 
orthodox practice [permitting the trial judge to express to the jury his 
opinion of the evidence], fifty or sixty years ago, was one of the greatest 
mistakes the American people ever made. The sin of our fathers is now 
being visited upon us. And the depressing feature is the bigoted alarm 
which so many practitioners feel at the proposal to revert to orthodoxy.’’ 

Turning from the qualities of current decisions the author next 
devotes some pages to the question, ‘“‘What trends of progress can be 


*Vol. I, at p. 251. ‘Vol. I, at p. 266. 
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seen, during the past two or three decades?”’ Here he is constrained to 
say, in effect, that while there have been a few improvements of specific 
rules in a few states, as the result either of judicial interpretation or of 
local legislation, yet “they are all casual; they are hardly more than 
patchwork improvements, aimed to cure specific inconveniences. There 
have been no general trends of improvement—no systematic under- 
takings to revise this branch of the law or any large part of it.’ For 
all this the attitude of the bar receives its share of castigation. There 
does not appear to have been ‘‘any noticeable differences in the attitude 
of the Bar in the use of Evidence rules.... The same meticulous 
wrangling over petty details seems to continue unabated.’’? Nor does 
the attitude of the judiciary escape censure. In addition to the ‘‘short- 
comings” already referred to in preceding paragraphs, there is now 
noticeable ‘‘an illiberal attitude towards statutory reforms,’’ which 
“threatens to be an undesirable hindrance to the reforms that are due 
in the next generation.’’ Then, too, the judicial opinions often fail, for 
one reason or another, to ‘‘state plainly the rule upon which the decision 
proceeds.”’ 

As to the attitude of the legislatures, after cataloguing a number of 
their shortcomings, the author makes the following suggestion. ‘There 
should be,’’ he says, ‘‘as a branch of the Legislature, a permanent staff of 
legislative experts, sitting at the Capitol all the year round. To this staff 
should be allotted the beginning stage, the preparation, and the closing 
stage, the formulation, or editing. The elected body will represent 
popular sentiment, approving or disapproving a particular proposal. 
But the materials for forming this judgment will be prepared in ad- 
vance.’"® Incidentally, this would seem to be a suggestion which might 
well be considered by our Canadian legislatures also. To the benefits 
which might result, if the suggestion were adopted, one can only allude 
briefly. It would enable portions of our statute law to be revised an- 
nually, instead of leaving the whole of it to be revised at decennial or 
other fixed periods. Dealing only wtih a particular group of related 
statutes at one time, the permanent staff of experts would be able to 
examine carefully the whole of that branch of the law of which those 
statutes may form only a part, and would be able to bring to the atten- 
tion of the legislature defects and deficiencies in the existing law. The 
legislature would have a better opportunity of exercising a more intel- 
ligent judgement as to what amendments of the law are needed. The need 
of special committees to consider this or that branch of the law would 
be less. The evil of hasty and patchwork legislation might be dimin- 
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ished. Repeated amendments, often inharmonious, might be avoided. 
Revisions could be more than mere consolidations,—perpetuating exist- 
ing deficiencies, discrepancies, and defects. 

Turning finally to consider ‘‘faults and needs of the rules of evi- 
dence,’’ the author puts the general question, ‘‘Suppose that we were 
now to change the law of Evidence, at needful points, what changes 
should be made?”’ But, before attempting to answer that question in 
any detail, “‘some general facts must be rehearsed.’’ A complete abolition 
of the rules is, the author concedes, arguable. The extent to which they 
have been ignored in the interstate commerce commission, in patent 
litigation, in admiralty courts, and in juvenile courts, suggests, though 
it does not completely demonstrate, “‘that justice can be done without 
the orthodox rules of Evidence.’’ But however this may be, 

to abolish the bulk of the rules now, in the ordinary Courts, would be a futile 
attempt. ... You cannot by fiat legislate away the brain-coils of one hundred 
thousand lawyers and judges; nor the traditions embedded in a hundred thousand 
recorded decisions and statutes. ... We may as well realize that the change 
will have to come as a growth,—a growth of improvement both in the rules and 
in the men. ... Most practitioners, today, are unskilled in the rules of Evidence. 
This is a hard saying; but those who ought to know report it so unanimously. 
The trial judges know the rules better, but still imperfectly. ... The jury of 
laymen must be reckoned with. ... As long as the jury system is retained, 
certain fundamentals (at least) in our rules of Evidence must be retained... . 


Our system of Evidence is sound on the whole. ... It is based on experience of 
human nature. ... And that human nature has not essentially changed. 


Even the lone judge ‘‘seeks support and relief in generalized rules... . 
Make him (and not the jurors) the judge of facts—and he will seek it 
just the same.... Our judges and our practitioners must improve in 
spirit.... The man is more important than the rule.... The weaker 
the man, the more the rule is exalted and the stiffer its bonds become.’’® 

Coming to faults and defects of the rules themselves, the author first 
points out three general defects. These are, however, defects in the 
use, rather than in the fabric, of the rules. The first is “inflexibility,” 
which is due to ‘‘the exaltation of the rule into an end in itself."’ To cope 
with this, certain remedies are suggested: first, by requiring parties to 
make admissions where there is no bona fide dispute as to the fact which 
is offered in evidence; secondly, by giving a larger discretion to the trial 
judge so as to make final his determination as to the application of a 
particular rule to a particular offer of evidence, including the finding of 
facts preliminary to or otherwise involved in such application; thirdly, 
by reverting to the orthodox practice of allowing the trial judge to express 
his opinion as to the credibility of the evidence or any part of it. Next, 
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there is the general defect of ‘‘magnification of details by petty objec- 
tions.” By this is meant the magnification of petty rules, such as the 
rule for accounting for the absence of an original document before using 
a copy. Technical objections should be discouraged. Here the author 
quotes some advice given by a ‘“‘wise and experienced’’ New York judge 
to students: ‘‘Do not interpose technical objections. Join with your 
opponent in a fair concession of undisputed facts. Do not, by interposing 
formal objections, hinder your opponent in his proof of facts,—the exist- 
ence of which your client does not really question. ... Do not object to 
a question unless there is some real reason for it."’ This advice the judge 
proceeded to illustrate by an anecdote which one may be pardoned for 
here quoting: 
Do not have the Court treat you like Wildy Wright, an English barrister. A 
newly appointed Judge had been puzzled by an objection to evidence made by 
Mr. Wildy Wright, and reserved his ruling until he had consulted his brother 
Judge at the adjournment. During the luncheon interval he put the point to 
his brother Judge, who was deeply puzzled. ‘‘And who raised the point?’ he 
asked after a few moments of complicated thought. ‘‘Wildy Wright,’’ said the 
first judge. ‘‘Oh,’’ replied his brother with a sigh of relief. ‘‘Wildy Wright! 
Overrule it, and if he makes any other objections, overrule them too.’’ The 
learned judge went back to Court and in courteous, silvery tones said: ‘‘Mr. 
Wright, I have carefully considered the objection you raised before the adjourn- 
ment and consulted my learned brother, and we are both agreed that I ought 
to overrule it; and I may say, for your assistance, that if in the course of the 


case you make any other objections, I shall feel it my duty to overrule those 
also.” 


The third general defect is that ‘‘over-emphasis on errors,’’ which, by 
making an erroneous ruling on evidence ipso facto a ground for a new 
trial, amounts to making the law of evidence an end in itself, instead of 
a means toanend. It is a defect which belongs indeed to the law of new 
trials, rather than to the law of evidence; but it gravely affects the whole 
status of the latter. ‘Like a false and artificial incubus—that spirit of 
darkness which visits and consorts with one against his will—the law of 
new trials has associated its reproach with the law of Evidence.’"" 

What is an appellate court to do when it is confronted with the 
following situation? A particular piece of evidence has been erroneously 
admitted, or excluded; but that there is enough other evidence, legally 
admissible, on which the jury might have found as it did. The problem 
is an old and difficult one. Is the court itself to weigh that particular 
piece of evidence and, if it finds that it ought not to have affected the 
verdict, refuse a new trial? Prior to 1835 this is what, according to 
the author, the “orthodox English rule’’ enabled the court to do. But 


Vol. I, at pp. 269-70. "Vol. I, at p. 395. 
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what of the objection that the jury may, in finding as it did, have been 
chiefly influenced by the evidence erroneously admitted? Or, that it 
might have been influenced by the evidence erroneously excluded, to 
render a different verdict? If the court itself essays to weigh that portion 
of the evidence, is it not “‘usurping the functions of the jury,’’ and infring- 
ing the legal or ‘‘constitutional’’ right of the litigant to a trial by jury? 
Yielding to such considerations the English court of appeal came, after 
the above date, to apply a stricter rule—‘‘a rule which in spirit and in 
later interpretation signified that an error of ruling created ‘per se’ for 
the excepting and defeated party a right to a new trial.’’"” ‘‘The rule was 
that if any bit of evidence not legally admissible, which might have 
affected the verdict, had gone to the jury, the party against whom it 
was given was entitled to a new trial because the Courts said that they 
would not weigh evidence.’"" It was this strict rule which the provision 
in the English Rules of 1875 (Ord. 39, r. 6), reproduced in s. 26 of the 
Ontario Judicature Act, was designed to change. That provision says, 
in effect, that no new trial is to be granted on the ground of improper 
admission or rejection of evidence ‘‘unless some substantial wrong or 
miscarriage of justice has been thereby occasioned.”” The general effect 
of that provision, as interpreted in English and Canadian decisions, 
cannot here be discussed at length. But it would appear, if one may 
venture to indicate briefly his own conclusions, to enable the appellate 
court, not indeed to ‘‘weigh”’ the particular piece of evidence erroneously 
admitted or excluded, as if the court itself were the jury, but rather to 
consider its probable effect on the jury. Instead of a subjective weighing 
in the court’s own scales, there is to be an objective pondering of what 
its weight would probably be in the jury’s scales. In effect, what the 
court has to consider are the probabilities, i.e., what the jury, as a jury, 
would probably have done, had the particular piece of evidence been 
excluded or admitted, as the case may be. If the probabilities are that 
the verdict was not affected by the evidence erroneously admitted, or 
would not be affected by the evidence erroneously excluded, no new trial 
is to be granted. Otherwise, and this includes the case where the court 
is in doubt as to these probabilities, a new trial is to be granted. I nci- 
dentally it may be noted that it is probabilities, and not mere possibilities, 
that the court has to consider. It is not to consider whether the evidence 
in question might have affected the verdict, for that would amount to 
applying the pre-Judicature Act rule referred to above. In adopting the 
above method of solving the problem the court may be regarded as 
avoiding, substantially at least, the charge of denying the litigant’s right 


®Vol. I, at p. 367. 
Regina v. Gibson, (1887) 18 Q.B.D. 537, at p. 540 (per Coleridge C.J.). 
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to trial by jury, or of ‘“‘usurping the function of the jury.’’ Having thus 
briefly indicated what is conceived to be the interpretation put, or to be 
put, upon our Judicature Act provision, one has to add that a provision 
in that form would not content the author. It would seem to fall under 
the condemnation of provisions of closely similar form which he describes 
as ‘futile measures.’’ Nothing less than the restoration of the old 
“orthodox English rule’’ will suffice. ‘‘The sound form requires the 
appellate court to determine according to what the jury should have 
done.’’"* That there may well be difficulty in obtaining general assent to 
such a proposal one may conceive. It is significant that of a committee 
of the American Bar Association, reporting in 1937-8, on the improve- 
ment of the law of evidence, only twenty members favoured a rule 
embodying a substantially similar proposal, while twenty-seven favoured 
a rule more in line with that contained in s. 26 of the Ontario Judicature 
Act, referred to above. 

The last matters considered by the author under the above general 
heading are ‘‘changes in particular rules.’’ Dealing with each of the main 
rules in turn, the question is asked, ‘‘Should it be abandoned, or at least 
radically changed?’’ Here it will be necessary to content oneself with 
indicating, briefly, the answers to a few of such inquiries. 

Thus the rule against character, and the policies on which it is based, 
are found to be sound, in the main. The rule, it is succinctly explained, 
falls into two separate rules. ‘One forbids the use of a party's general 
traits of character, unless exceptionally; the other forbids evidencing it, 
in the excepted classes of cases, by particular instances of conduct, unless 
exceptionally. The former rests on the policy of avoiding Undue Pre- 
judice; the latter rests on the same policy, plus those of avoiding Unfair 
Surprise and Confusion of Issues.... The policy of avoiding Undue 
Surprise is based on weaknesses of human nature. ... In criminal cases, 
this policy is one of those that mark off the Anglo-American system from 
the rest of the civilized world.” 

The ‘‘Rule against the Survivor of a transaction with a Deceased 
Person, must go.’’ This would include the provision in s. 11 of the 
Ontario Evidence Act, preventing recovery by such a survivor on his 
own uncorroborated testimony, no matter how much his testimony may 
be believed. The rule ‘‘is of a piece with the long discarded disqualifi- 
cation of interested persons. ... It shuts out at least as much truth as 
falsehood.’""* The rule began with a chancery ruling in England, but it 
never obtained a final place in English law and was, indeed, after some 
time completely repudiated in England. But it was legislated into the 

“Vol. I, at p. 271; pp. 365 ff. See Vol. I, at pp. 393-4. 
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law of Ontario and of most of the other Canadian provinces, as a hard 
and fast rule.!” 

The ‘‘Rules for Refreshing and Recording Recollection are a trouble- 
some snag. They are based, indeed, on good sense and logic. But the 
historic precedents have left the law much confused; . . . the present rules 
cannot be administered without barren technicalities, difficult to master. 
On the whole, they seem to do more harm than good. Reliance on cross- 
examination would probably answer the purpose, together with two or 
three simple rules that could be retained.”’ 

The “rule against Impeaching one’s Own Witness,’’ based apparently 
on the idea that a party guarantees the credibility of his own witnesses, 
is altogether unsound. ‘‘It does as much harm as any one rule in our 
system. ... If a witness is unworthy of credit, let this be shown up, no 
matter who first called him.... None but fantastic reasons were ever 
put forward for the present rule.’"* When a party calls the opposing 
party as a witness, ‘‘all semblance of reason disappears.’’ To say that 
the first party, in such a case, guarantees the credibility of his opponent 
is ‘‘to mock him with a false formula.’'* 

As to what is to be done with the hearsay rule, the answer is ‘‘Keep 
it, in its vital feature.’’ That is, in so far as it insists on ‘‘testing all 
statements by cross-examination, if they can be.’’ But the rule should be 
liberalized by adopting the Massachusetts statutory exception for admit- 
ting all statements made by deceased persons, subject to certain condi- 
tions.2° Incidentally, this is also the law of Scotland,” and was advo- 
cated by Lord Brougham in 1828.” Moreover the English Evidence Act 
of 1938, c. 28, ‘‘includes the present subject in its scope,’’ though that 
Act “is not felicitously drafted.’’* Moreover, the exceptions to the 
hearsay rule “should be liberalized and enlarged.’’* And it should be 
considered whether a broad rule might not be framed which would 
eliminate, in other than extraordinary cases, the need for the present 
exceptions, with their elaborate definitions; a rule, for example, to the 
effect that ‘‘any hearsay statement may be received, in the trial Court's 
discretion, conditionally on calling the person making such statement to 
appear for cross-examination, if that measure be thought necessary.’ 

As to the opinion rule, ‘“‘words fail one to express the senseless excesses 
of this rule.” The excesses so denounced consist chiefly in applying the 
rule so as to prevent a lay witness from ever being allowed to state any- 


Vol. ‘VII, at pp. 371-3. Vol. I, at p. 275. Vol. III, at p. 431. 
*See vol. V, at p. 440. 

*t Woodward v. Goulstone, (1886) 11 App. Cas. 469, at p. 480 (per Lord Herschell). 
2Vol. V, at pp. 436-7. *Vol. V, at p. 437. “Vol. I, at p. 278. 
Vol. V, at pp. 209, 215. 





164 THe UNIversity oF Toronto LAw JOURNAL 


thing in the nature of an inference, even where he is testifying from per- 
sonally observed data. Historically examined, the rule is found to have 
been originally nothing more than the rule relating to the knowledge 
qualifications of a witness,—that it must be personal knowledge, based 
on personal observation, and not his ‘‘mere opinion,”’ in the sense of 
impressions based on hearsay. Skilled witnesses were, however, allowed 
to give, at first merely by way of aid to the court but later as witnesses 
to the jury, their opinion as to what inferences might be drawn from 
facts which they had not personally observed but which were proved 
by other witnesses. So far the rule was merely one as to the knowledge 
qualifications of a witness, with an exception in the case of the skilled 
expert. Later, however, begins to operate a principle which is one of 
‘auxiliary policy’’ rather than one pertaining to testimonial qualifica- 
tions of witnesses. This is the principle of ‘‘superfluity.”” Thereafter 
the principle is that “‘wherever inferences and conclusions can be drawn by 
the jury as well as by the witness,’ the opinion of the witness is super- 
fluous, and possibly dangerous. But that principle, which is the true 
principle, applies only when it is possible to lay before the jury the data 
from which it can draw its own inferences and conclusions. Where, for 
any reason, as in the case of estimates of time, distance, quality, physical 
or mental condition, or the like, it is impossible for a witness adequately 
to detail to the jury all the personally observed data on which his infer- 
ence is based, then it is a ‘“‘senseless excess’’ to refuse to let him state such 
inference, if it can be of any real assistance to the jury. For, after all, as 
put by Baron Parke, to allow a witness, in such a case, to state his infer- 
ence may be only ‘‘a compendious mode of ascertaining the result of the 
actual observation of the witness.’’* The true principle of the rule 
being ascertained to be that indicated above, it follows that certain other 
theories sometimes put forward as the basis of the rule, and leading to 
other excesses in its application, are all erroneous; for example, the 
theory that a witness cannot be allowed to state an opinion ‘‘on the very 
question before the jury,’’ for this would be to allow him to “usurp the 
function of the jury’; or, again, that opinion can never be received 
‘“‘unless preceded or accompanied by a recital of the facts on which it is 
based.’’ All such phrases are, however, shown to be misleading and 
based on no satisfactory principle. For the correction of the misuse of 
the rule the author indicates the form of a statutory provision which 
would be adequate. The substance of what he recommends would 
appear to be embodied in the following provision formulated by the 
judicial council of New York state in 1939: ‘‘Testimony of a non-expert 
witness shall not be excluded from evidence on the ground that it is in 


*Vol. VII, at p. 25. 
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the nature of an inference or opinion, provided that the facts upon which 
such inference or opinion is based have been personally observed by the 
witness and are stated by him, if, in the opinion of the court, they are 
capable of being stated.’’?” 

To answers given to similar inquiries regarding other rules of evi- 
dence, consideration cannot here be given. One can only hope that 
readers of what is written above may be induced to seek these out from 
the text itself. 


* * * 


As already explained, the extended reference made above to one 
general topic has precluded consideration of a host of other matters 
luminously dealt with throughout the work. One would, for instance, 
have liked to direct attention to the distinction to be observed in the use 
of various terms. If, for example, all concerned, our judges being 
respectfully included, could be persuaded always to discriminate between 
such terms as ‘‘material,”’ ‘“‘relevant,’’ and ‘‘admissible,’’ the student's 
difficulty in apprehending the rules of evidence would, in no inconsider- 
able measure, be lessened. Similarly as to the distinction between 
“intent” and “intention,” including the distinction between the use of 
similar acts to evidence intent and their use, when they exhibit sufficient 
common features, to evidence design, plan, scheme, or system.?* Or, what 
is much the same thing, to point to the confusion that is likely to arise 
when judges use the same terms with different meanings, as when 
‘“‘motive’’ is used to mean not only inward emotion, its proper meaning, 
but also the external circumstance which is the exciting cause of such 
emotion; or when the term ‘‘refreshing memory”’ is applied to cover 
both present memory revived and the adoption of a past recorded 
memory.?* Again, one would have liked to refer to certain spurious for- 
mulae, difficult to exorcise from the law of evidence; the formula, for 
example, expressed in the phrase ‘‘the best evidence rule’’;*® or that 
expressed in the famous phrase ‘‘res gestae,’’ which ‘‘ought wholly to be 
repudiated, as a vicious element in our legal phraseology. ... An empty 
phrase so encouraging to looseness of thinking and uncertainty of deci- 
sion.’’** Then, there are the cases of spurious restrictions on original and 
orthodox rules, either as the result of an erroneous decision, e.g., that of 
Regina v. Rowton,” a decision due to the “historical misunderstanding 
of the learned but dogmatic Cockburn C.J.,’’ whereby a witness to the 
character of an accused person was restricted to stating merely the repu- 


7Vol. VII, at p. 28. **Vol. II, at p. 204. Vol. III, at p. 67. 
Vol. IV, at pp. 301-4. 21Vol. VI, at p. 182. (1865) 10 Cox C.C. 25. 
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tation of the accused instead of, as formerly, the witness’s own belief ;** 
or as the result of the misunderstood language of a text-writer, e.g., a 
passage in East's Trials at Nisi Prius giving rise to the heresy, which 
afterwards became ‘‘orthodox,’’ that dying declarations are to be re- 
stricted to cases of homicide.* But, however interesting these matters, 
and others which could be selected, might be, consideration of them 
must here be omitted. 

But whatever must be omitted, one cannot forbear some reflection 
on the amount of time and labour which the compilation of so great a 
work represents. By all measures it must be accounted very great. If 
one considers merely the matter of digesting the cases, one begins to see 
what is involved. The present writer is informed by the editor of a legal 
digest that one man can digest an average of twenty cases a day. The 
reader can make his own computation as to the time it would require 
to digest 85,000 cases! And all indications point to the conclusion that 
all the cases cited must have been examined by the author himself. Add 
to this the time and labour required for examining the 20,000 statute- 
citations; for selecting the numerous quotations from cases, from pro- 
fessional memoirs, and from other sources; for consulting reports of 
various reformative committees and commissions; for the reading of 
articles in legal periodicals; for the intensive study of all other works 
ever written on the law of evidence; for tracing and exploring the history 
of the rules. Add, above all, the labour involved in weaving out of all 
this material the text-fabric contained in the ten volumes. When one 
has considered all these things, he may be ready to recognize the truly 
astonishing amount of labour that must have gone to the compilation of 
so truly monumental a work. A monument aere perennius a legal text- 
book can indeed seldom be. The mutable quality of the material 
whereof it is wrought causes it to crumble from within. Successive layers 
of new decisions bury it from without. Limited longevity is the likely 
lot of law books. Each is subject to its own inherent rule against per- 
petuity. But within the compass of that lot and that rule, the present 
work should long continue to enjoy a high and abiding place among all 
works on the law of evidence. 


D. A. MacRaE 
Osgoode Hall Law School. 


8Vol. VII, at pp. 143-7. *Vol. V, at p. 220. 





NOTES AND DOCUMENTS 


LAWS OF THE BRITISH EMPIRE 


Mr. S. M. Bruce, the high commissioner of Australia, is president of 
the Society of Comparative Legislation, which for more than forty years 
has performed a unique service. It is the only society in the realm of 
law which covers the whole of the British empire. It was founded by 
Lord Herschell, Sir Courtenay Ilbert, and other distinguished jurists at 
the end of the last century. It has published annually from its head- 
quarters at 1, Elm Court, Temple, London, a summary of laws enacted 
in every part of the empire, as well as paid some attention to the laws 
of the United States. 

During and after the years of war from 1914-18 there was a marked 
development in its work and an official statement issued by the society 
anticipates a similar advance under present conditions. The annual 
review, which is supplied by writers with local knowledge of the legisla- 
tion, has just been published and covers a wide range ef subjects. A 
selection made at random provides the following examples receiving 
attention from the legislatures from time to time in divers places: finance 
(national and local), agriculture, hospitals, mines, legal practitioners, 
local government, wireless telegraphy, highways, control of liquor, 
education, electoral reform, prisons, mental hygiene, with the addition 
of a number of war-time requirements such as air-raid precautions. 
A supplementary volume just issued contains a consolidated index to the 
twenty volumes of the current series of the Journal, which is devoted to 
articles describing the laws in operation as well as discussing the basic 
principles of law and legislation. The index provides an interesting guide 
to the subjects which have attracted attention during the last twenty 
years. It emphasizes the fact, for example, that the constitutional 
developments of the different parts of the empire have been considerable, 
while at the same time there is a general interest in domestic problems 
such as the laws relating to divorce and the treatment of juvenile 
offenders. 

In commercial life the regulation of companies often seems to require 
attention by the legislatures. It is noticeable in this connexion that the 
work of the society has always received considerable support from 
business corporations since they appreciate the value of uniformity of 
legislation, to which it contributes, in business relations. The inter- 
national chamber of commerce and the chamber of shipping among 
others are represented upon the executive committee of which Lord 
Macmillan is chairman. The council includes representatives from all 
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parts of the empire as well as the prime minister and the lord chancellor 
and distinguished lawyers of friendly countries like the chief justice of 
the United States. 


RESEARCH AND TEACHING IN CRIMINAL SCIENCE 


For some years in the Honour School in Law of the University of 
Toronto, substantive and adjectival criminal law has been supplemented 
by courses in the final year which deal with the criminal mind, criminal 
types, the criminally insane and their treatment. The courses include 
not merely formal lectures but regular weekly attendance by the students 
at special hospital clinics. We have been fortunate to have on the law 
staff a lecturer who is not only a lawyer but a medical specialist in this 
work. The success of the experiment has been admirable; and we trust 
that, after the war, it will provide foundations for an institute of criminal 
law and criminplogy. In addition, for the past two years we have been 
equally fortunate in the provision for all law students of a course in 
psychology directed, by an expert with practical experience, to psycho- 
logical problems and the criminal. 

From the University of Cambridge comes interesting news: the 
foundation by the faculty of law of a committee to consider the pro- 
motion of research and teaching in criminal science. The committee 
consists of Professor P. H. Winfield (chairman), Dr. L. Radzinowicz, Dr. 
R. M. Jackson, and J. W. C. Turner, Esq. The committee envisages 
the following activities: (i) the prosecution of research; (ii) the promotion 
of a series of publications to be entitled English Studies in Criminal 
Science, of which the first volume Penal Reform in England has just 
appeared; (iii) the analysis of the development of criminal science in 
England and elsewhere; (iv) the submission, through the appropriate 
channels, of memoranda on existing and proposed penal legislation; 
(v) the organization of a regular sequence of lectures in Cambridge by 
recognized authorities on various branches of criminal science; (vi) the 
maintenance of communication with official and other institutions dealing 
with the administration of justice and with centres of research and 
teaching, in England and elsewhere; (vii) the transmission to correspon- 
dents in other countries of information concerning the achievements 
and progress of penal reform and of the administration of justice in 
England; (viii) the special application to developments in the British 
Commonwealth of Nations of such of the committee's activities as are 
appropriate. 

The distinguished and learned membership of the committee is a 
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guarantee that its work will be one of scientific scholarship and research; 
and we offer them our congratulations and support in a most praise- 
worthy and necessary undertaking. Indeed, we commend it heartily to 
our readers, whose assistance will be welcome at Cambridge. In this 
connexion it is not unimportant to recall the emphasis which Mr. Justice 
Frankfurter once laid on the necessity for such work as that undertaken 
by the committee, and his severe censure on modern civilizations which 
deem the prevention and detection of crime, its causes and treatment to 
be ‘the common possession of the man in the street,’’ and which too 
often allow only a general and not a specialized training in those—such 
as judges, lawyers, prison officials, etc., who play ‘“‘an undue réle in the 
administration of criminal justice.’ ‘‘Crime,’’ he adds, ‘“‘must be sub- 
jected to that systematic, disciplined continuous attack of reason which 
we call scientific procedure.”” He is convinced that such work must be 
carried on in the universities (The Public and its Government (Newhaven, 
1930), at pp. 155ff.). There can be little doubt about Mr. Justice 
Frankfurter’s statements. We see in the Cambridge experiment an 
effort to place at the disposal of society the disciplined work of the 
members of a university faculty of law. We venture to believe that law 
reform will find its safest guarantee in the scientific disinterested work 
of the legal scholars in a university, who, in addition, can call to their aid 
assistance from other university disciplines unknown to and unwanted 
in the professional trade-school. W.P.M.K. 
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SURVEY OF CANADIAN LEGISLATION 


This survey of legislation in Canada, enacted during the last session 
of each legislature, deals only with more important statutes. 


DOMINION OF CANADA 


4 Geo. VI, First Session. 


THe NATIONAL REsouRCES MOBILIZATION Act, 1940 (c. 13) confers extraordinary 
powers for the duration of the war on the governor-in-council to act for securing the 
public safety, the defence of Canada, the maintenance of public order, and the efficient 
prosecution of the war, or for maintaining supplies or services essential to the life of the 
community, but power to require persons to serve in the military, naval, or air forces 
outside of Canada is not included. 


THe Royat CANADIAN Arr Force Act (c. 15) provides further for the constitution 
and government of the Royal Canadian Air Force which had been constituted by the 


governor-in-council pursuant to the powers conferred by the Aeronautics Act (R.S.C. 
1927, c. 3). 


THE DEPARTMENT OF NATIONAL WaR Services Act, 1940 (c. 22) establishes a 
department of national war services over which the minister of national war services 
shall preside. The minister shall have charge of national registration; the promotion, 
organization, and co-ordination of different forms of voluntary assistance for the most 
effective use of personal services or material contributions for the prosecution of the 
war; and the co-ordination of the existing public information services of the government. 


THE COMPENSATION (DEFENCE) Act, 1940 (c. 28) lays down rules for the deter- 
mination of any compensation payable for the requisition or acquisition of any vessel 
or aircraft, or the requirement of any space or accommodation in any vessel acquired 
under the provisions of the War Measures Act. 


Tue Excess Prorits Tax Act, 1940 (c. 32).—In addition to all other taxes every 
person residing in Canada is made subject to a tax on his annual profits or upon his 
annual excess profits. The act defines ‘‘standard profits” as the average yearly profits 
derived for the period of 1936, 1937, 1938, and 1939, and ‘‘excess profits’’ are profits 
made in excess of this average. Certain exemptions are allowed, such as profits from 
professional activities. 


AMENDMENT TO INCOME War Tax Act (c. 34).—The tax rates are severely increased 
and a “National Defence Tax"’ is imposed in addition to the income tax, upon the total 
amount of the income of every person at the rate of 2 per cent per annum, with certain 
exceptions. 


Tue TREACHERY Act (c. 43).—Death penalty is imposed if with intent to help the 
enemy any person does or attempts or conspires with any other person to do, any act 
which is designed or likely to give assistance to the enemy. Persons charged with 
such offences shall, if the consent of the attorney-general of Canada is given, be prose- 
cuted upon indictment, and if convicted shall be dealt with on the same terms as persons 
convicted on indictment of murder. Other charges except murder may be joined if 
founded on the same facts. Trial may be by court martial in certain cases. 
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THE UNEMPLOYMENT INSURANCE AcT, 1940 (c. 44).—The British North America 
Act, 1940, gave power to the Dominion parliament to enact unemployment insurance 
legislation. The present act is similar in general scheme to the Employment and Social 
Insurance Act (25-26 Geo. V, 1935), which was declared ultra vires by the privy council 
in Attorney General for Canada v. Attorney General for Ontario, [1937] A.C. 355. 

DANA PORTER 
Toronto. 


MARITIME PROVINCES 


(a) New Brunswick 


4 Geo. VI: Acts passed, 87; Public, 44; Private, 43. 


COMMORIENTES.—The act suggested by the commissioners on uniformity of legis- 
lation (vide 16 Canadian Bar Review (1938), at p. 43) is adopted (c. 43). It is expressly 
subject to the provisions of the Insurance Act (1 Geo. VI, c. 44, s. 151) and the Wills 
Act (R.S.N.B. 1927, c. 173, s. 27). 


ComPaNIES.—The incidental powers of a company formed under the general act are 
widened (c. 16) and the contents of the annual report are specified in detail. Guaranty 
companies operating in the province must now (c. 15) get the approval of the government 
before engaging in business; hitherto they were required merely to be licensed. 


JUDGEMENT SuMMONS.—An act (c. 32) adds to the usual capias proceedings the 
right of a judgement creditor in a suit in an inferior court to bring his debtor before a 
magistrate on summons and have him examined concerning his affairs. After such 
inquiry the magistrate may make an order for payment of the debt by instalments or 
otherwise as the situation warrants. 


Lire INSURANCE.—By an amendment (c. 36) to the parent act (1 Geo. VI, c. 44) 
the judgement of the house of lords in Beresford v. Royal Assurance Co., [1938] A.C. 586, 
is made inapplicable. An agreement, impress or implied, in a policy to pay in the 
event of sane suicide is declared valid. 


MortGaGeEs.—The solution of the somewhat vexed question of when a tenant of a 
mortgagor under a lease created subsequent to the mortgage becomes the tenant of the 
mortgagee (cf. Towerson v. Jackson, [1891] 2 Q.B. 484) is advanced by an amendment 
(c. 26) to the Landlord and Tenant Act (2 Geo. VI, c. 42) making the giving of notice 
in writing by the mortgagee to the tenant to pay the rent to him sufficient to constitute 
a new tenancy. 


WoRKMEN’S COMPENSATION.—The exclusive jurisdiction of the board is extended 
(c. 24) to cover the questions whether the claimant was a workman, a sub-contractor, 
or an independent contractor, whether the accident was the cause of the injury, and 
whether the accident arose out of and in the course of an employment covered by the act. 


(b) Nova Scotia 
4 Geo. VI: Acts passed, 85; Public, 55; Private, 30. 


AGRICULTURE.—A new act (c. 8) enables the minister on petition of at least 80 
per cent of the growers of an area to set up a restricted area for the growing of seed 
potatoes. Within the area regulations covering the source, quality, and certification 
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of seed, rogueing and the destruction of defective crops may be made applicable. In 
addition, for the purpose of preventing the introduction into and spread in the province 
of potato disease, the minister is empowered to make regulations applicable to any 
area, governing the seed to be used and the handling of potatoes; the minister’s powers 
include the ordering of a quarantine and of the destruction of crops. 


Companies.—The awkward anomaly that used to exist between the definition of a 
special resolution in the Companies Act (25-26 Geo. V, c. 6) and the Winding-Up Act 
(R.S.N.S. 1927, c. 198) is removed by an amendment (c. 26) to the latter act which 
brings it in line with the general act. Now if the resolution passes unanimously at the 
first meeting, there is no need to hold a confirmatory meeting. 


CONDITIONAL SALES.—The purpose of the act (c. 7) is to exercise a measure of 
control over the activities of conditional sale vendors and their assignees. This is 
carried out in two principal ways. In the first place, the minister has wide powers of 
inspection into the affairs of those who carry on the business of selling on time and 
may cancel their licences. The effect of not having a licence is that the provision in a 
contract held by an unlicensed vendor, or an unlicensed assignee whereby title is reserved, 
is void, and the goods are deemed to be the property of the buyer forthwith. The right 
to sue for the purchase price of the goods is, however, not interfered with. Inthe second 
place, the act prohibits the more objectionable features sometimes found in these 
contracts. Made void are clauses: absolving a vendor for wrongful acts done in the 
course of entry; making the agent of the vendor the agent of the buyer; relieving the 
vendor from liability for the acts of his agents; and contracting out of the benefits 
of the act. 


Criminac Law.—By s. 8 of c. 3, aiding and abetting the commission of a summary 
offence is itself made a separate statutory offence under the Summary Convictions Act 
and the accused may be charged under the Summary Convictions Act instead of as 
formerly being charged under the act, the provisions of which had been violated by the 
principal offender. 


INSURANCE.—Nova Scotia this year adopted the same provision as New Brunswick 
(supra) dealing with death by suicide (c. 34). Concerning automobile insurance, two 
changes have been made affecting public liability policies taken out by public carriers 
(c. 18). For one thing such policies do not cease to be in force notwithstanding can- 
cellation or expiration of time until ten days after notice of such event has been given 
to the board of public utilities. Further, so far as passengers of public carriers are 
concerned, the usual limits of $5,000 and $10,000, for which the insurance company 
is liable to an injured party in spite of a breach of condition or violation of the law by 
the insured, do not apply. 


PARTNERSHIP.—F oreign registered partnerships may now register in Nova Scotia 
by an inexpensive and expeditious method (c. 27) and if the members had limited 
liability in their home jurisdiction they have the same privilege in Nova Scotia. 


(c) Prince Edward Island 
4 Geo. VI: Acts passed, 75; Public, 67; Private, 8. 


AGRICULTURE.—To assist in the eradication of ring rot in potatoes, c. 9 gives power 
to the federal officials to order the disposal of infected crops, the disinfecting of premises, 
to give directions concerning the use of contaminated bags, and to prohibit the planting 
of any but certified seed in ground from which diseased potatoes have been dug. 
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COMMORIENTES.—An act (c. 13) similar to the New Brunswick act (supra) has 
been passed. 


Companies.—A number of incidental amendments (c. 34) are made to the principal 
act. The powers of directors to make by-laws for the creation of different classes of 
stock are widened, and companies are enabled to issue share warrants. It is expressly 
declared that the failure to comply with the requirements of the parent act concerning 
the registration of foreign companies shall not debar such a company from sueing for 
payment for goods and services or for damages for torts. 


CONSOLIDATION.—The work of putting the statutes of the island in first-class shape 
is attested by the bulky volume of this year’s statutes. The admirable process of 
consolidation is extended this year to over fifty statutes. The substantive changes 
which have been made appear to be mainly incidental; important verbal improvements, 
however, are noticeable and the value of bringing the statute book up to date in this 
manner is particularly marked as there has been no periodic revision. 


INSURANCE.—This (c. 33) is one of the consolidated acts. As in the other two 
Maritime provinces, doubts about the effect in Canada of the Beresford Case (supra) 
are removed by an amendment (s. 151A) validating promises to pay in the event of 
the death of the insured by his own hand. 


MARKETING.—The old act (24 Geo. V, c. 17), which sought to implement the 
federal act of 1934 (24-25 Geo. V, c. 57), has been replaced by an act (c. 40) which gives 
independent statutory authority to the provincial marketing board to act and to integrate 
the work of the board with that of the Dominion officials. 


PROCEDURE.—By a new act (c. 5) an appeal lies to the supreme court from all 


convictions by stipendiary magistrates, justices of the peace, or county court judges 
unless otherwise by statute provided. The procedure of part xv of the Criminal Code 
is to govern except that appeals are to be heard in the county in which the offence was 


committed or the conviction was made. 
G. F. Curtis 


Dalhousie University. 


ONTARIO 


4 Geo. VI: Acts passed, 52; Public, 35; Private, 17. 


SURVIVORSHIP IN COMMON DisAsTERS.—By the Commorientes Act, 1940 (c. 4) 
it is provided that where two or more persons die in circumstances rendering it un- 
certain which of them survived the other or others, such deaths for all purposes affecting 
the title to property shall be presumed to have occurred in the order of seniority, and 
accordingly the younger shall be deemed to have survived the older. This is subject, 
however, to the provision that where a testator and a person who, if he had survived 
the testator, would have been a beneficiary of property under the will, die in circum- 
stances rendering it uncertain which of them survived the other, and the will contains 
further provisions for the disposition of the property in case that person had not survived 
the testator or died at the same time as the testator or in circumstances rendering it 
uncertain which survived the other, then for the purpose of that disposition the will 
shall take effect as if that person had not survived the testator or died at the same time 
as the testator or in circumstances rendering it uncertain which survived the other, 
as the case may be. 
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Jurors Act.—By the Jurors Amendment Act, 1940 (c. 12), every member of his 
majesty’s army, navy, or air force on full pay is exempted from jury service. 


BED oF NAVIGABLE WaTERS.—By the Statute Law Amendment Act, 1940 (c. 28), 
it is provided that where in any patent, conveyance, or deed from the crown made 
either heretofore or hereafter, the boundary of any land is described as a navigable 
body of water or the edge, bank, beach, shore, shoreline, or high water mark thereof 
or in any other manner in relation thereto, such boundary shall be deemed always to 
have been the high water mark of such navigable body of water. It is also provided 
that the minister of lands and forests may, upon the recommendation of the surveyor- 
general, fix the high water mark of any navigable body of water or any part thereof, 
and his decision shall be final and conclusive. 


Joun J. RoBINETTE 
Toronto. 


QUEBEC 
4 Geo. VI: Acts passed, 144; Public, 73; Private, 71. 
Epucation.—C, 3 again changed the organization of the University of Montreal. 


Women’s Vote.—C. 7 gave the vote to women in provincial elections on the same 
basis as men. 


Pustic Service Boarp.—C. 11 creates a public service board of five members 
appointed by the lieutenant-governor-in-council during good conduct for the purpose 
of evaluating, supervising, and controlling public services and public utility enterprises. 
This board was substituted for the provincial transportation and communication board, 
the provincial electricity board, and the electricity commission. C. 12 gives the board 
power to control in the province the production, transformation, transmission, supply, 
and use of motive power, with extensive powers which may be exercised notwithstanding 
any contract. The act is called the Wartime Power Control Act and it has come into 
force by a proclamation and will be repealed at the date fixed by proclamation, or one 
year after the date of the proclamation of the governor-general of Canada, declaring that 
the state of war has ceased. 


SaLes Tax.—C. 14 imposes a tax of 2 per cent of the purchase price of any movable 
property purchased at a retail sale, meaning a sale to a purchaser or user for purposes 
of consumption or use and not for re-sale. It includes a conditional sale. ‘Price’ 
includes installation charges and the value of services or things exchanged for the things 
sold. Vendors are required to obtain registration certificates and they are to collect 
the tax for the province. The tax is calculated separately on every purchase and is 
collected at the time of delivery. Persons residing or carrying on business in the 
province, bringing property into the province, or receiving property in the province 
for consumption or use in the province, are required to report the sale and pay the tax. 
S. 12 exempts bonds, shares, other intangible property, securities, transactions made 
through the Canadian Commodity Exchange Inc., debts, rights of action, incorporeal 
rights, annuities, insurance premiums, beer and tobacco, gasoline and kerosene, food- 
stuffs, not including candies and confectioneries, provisions or merchandise sold by a 
farmer, etc., tools, farm implements, grain, fertilizers, farm animals, boats, nets, etc., 
purchased by fishermen, water, medicines on doctors’ prescriptions, transportation 
fares, prices of amusement, sales to the Dominion or provincial governments, sales 
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to a church or hospital, sales by judicial authority, sales of merchandise shipped outside 
the province for consumption or use outside of the province, meals, school-books, bibles 
and prayer books, telegraph messages, sales for a price of ten cents or less save where 
soft drinks or aerated waters are concerned. 


Tosacco Tax.—C. 15 imposes a tobacco tax of 10 per cent of the retail price of 
tobacco sold in the province, payable by the purchaser, for consumption by himself 
or any other person, at the time of delivery. Vendors are required to obtain licences 
and they act as agents of the minister to collect the tax. 


IncoME Tax.—C. 16 imposes a tax of 15 per cent of the amount of the tax payable 
to the Dominion under the Income War Tax Act and its amendments in force on April 1, 
1940, upon the income during the preceding year. The amount of the tax payable by a 
person is not to exceed $7000. S. 4 states that the tax is to be assessed and paid upon 
the income during the preceding year of every person (a) residing or ordinarily resident 
in Quebec during such year, or (b) who sojourns in Quebec for a period or periods 
amounting to 183 days during such year, or (c) who is employed in Quebec during such 
year, or (d) who, not being resident in Quebec, is carrying on business in Quebec 
during such year, or (e) who, not being resident in Quebec, derives income for services 
rendered in Quebec during such year otherwise than in the course of regular or 
continuous employment, for any person resident or carrying on business in Quebec, 
or (f) who, before his appointment was a resident of Quebec and has during such year 
become a public officer or servant of the government or provinces of .Canada, resident 
outside of Canada, except upon income arising from his official position. 


CORPORATION Tax.—C. 17 amends the Corporation Tax Act so as to change the 
definition of personal corporation. The tax on profits is increased from 2% to 5 per 
cent, but it does not apply to a personal corporation liable to Quebec income-tax. 
S. 9, providing for real estate companies and companies having head offices outside the 
province, is replaced. The new act comes into effect as from April 1, 1940. 


Succession Duties.—C. 18 amends the Succession Duties’ Act by replacing s. 11 
respecting exemptions of legacies or gifts for religious, charitable, or educational insti- 
tutions. S. 2 adds a new section 13a providing that where an interest in an estate, 
a contractual institution, or a testamentary provision is being renounced, the duties 
on the property so renounced payable by the person benefiting therefrom shall not be 
less than those which the renouncer should have paid. 


Motor VEHICLES.—C. 19 modernizes the traffic rules. S. 1 prohibits any speed 
or imprudent action which might endanger life or property and specially forbids an 
unreasonable speed on hard-surfaced highways having no bordering dwellings or estab- 
lishments, a speed in excess of fifty miles per hour on hard-surfaced roads having dwell- 
ings or establishments with access thereto, a speed in excess of forty miles per hour on 
mountain roads or on gravel roads affording good visibility, a speed in excess of twenty 
miles per hour on winding mountain roads, on curves, in commercial districts, in front 
of schools, at intersections and at level railway crossings. 


NATURAL RESOURCES OF THE PROVINCE.—The act, 1 Geo. VI, c. 26, as amended 
by 3 Geo. VI, is repealed. This act prohibited a corporation, unless it was solely 
constituted under a law of the province, from acquiring any hydraulic power or force, 
waterfall, rapid, land, forest, or mine forming part of the public domain of the province. 


SEIGNIORIAL RENTs.—C. 25 takes the legislation to abolish seigniorial rents a 
step further so as to abolish all rents in 1940. 
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Precious Metats.—C. 29 prohibits the sale of unwrought gold, silver, or other 
precious metal without a licence. 


Laspour.—C. 37 creates a consultative organization known as the superior labour 
council, charged with the study of questions relating to labour, such as collective labour 
agreements, minimum wages, the inspection of work, prevention of accidents, apprentice- 
ship, social insurance, suppression of slums, and so on. It is to consist of twenty-four 
members appointed by the lieutenant-governor-in-council, eight of whom are chosen 
to represent labour, eight capital, and eight are selected as specially conversant with 
social and economic problems. The council is given power to appoint officers. C. 38 
replaces the Collective Labour Agreements Act. A commission of five members is 
established as a corporation under the name of minimum wage commission to collaborate 
with employers and employees in the establishment of minimum wages and to arbitrate 
disputes, as well as to supervise and control working conditions generally. The com- 
mission is given extensive powers to make regulations, including that to compel regis- 
tration of alllabour. It may make investigations. It may establish for stated periods 
of time and for designated territories the rate of minimum wage payable to any category 
of employees and also determine the other conditions of labour applicable to them. 
Unless special circumstances justify a more expeditious procedure, the commission, in 
establishing a minimum wage ordinance, is directed to convene a joint conference of 
representatives of employers, employees, and the public, selected in equal number for 
each group by the employers, the employees, and the commission respectively, and 
presided over by a member of the commission. The conference reports its conclusions 
to the commission which may approve, amend, or reject them. The ordinances arrived 
at by the commission, in this way, are to be submitted for the approval of the lieutenant- 
governor-in-council, who may approve or reject them. 


MunicipaL Tax Exemptions.—C. 48 makes important changes in restrictions on 
municipal taxation so as to prohibit local municipalities from taxing wholesalers selling 
to retailers. It restricts taxes on chain-stores to a tax on each establishment not to 
exceed by more than one-half the rate of the tax imposed upon a single store, limited 
in each case to not more than $100 for each additional store. Establishments not 
having their principal place of business in a municipality may not be taxed more than 
double the ordinary tax payable, with an increase for each additional establishment 
not to exceed $200 per year. All other taxation in respect of multiple stores or non- 
resident corporations is prohibited. 


STUDENTS ON Active SERvICE.—C. 57 permits a professional association to enact 
by-laws to exempt from examinations the candidates for practice who have been or 
are liable to be called to active service during the war, and to accept the time on active 
service as effective time of clerkship, as well as to relieve such candidates from the 
payment of fees and to amend previous by-laws relating to diplomas granted by uni- 
versities or colleges after previous consultation with them in such manner that the 
number of courses may be less than that required by the by-laws in force. 


OPTOMETRISTS AND Opticians.—C. 60 substantially amends the existing act 
creating a professional association, and c. 61 creates a corporation of dispensing opticians 
and prohibits anyone from practising as a dispensing optician, selling ophthalmic glasses 
at retail, or fitting spectacle mountings with ophthalmic glasses, unless he is a member 
of the corporation of dispensing opticians. S. 18 provides that only the persons men- 
tioned may sell, supply, adjust, or replace, at retail, mounted or unmounted ophthalmic 
glasses. They include optometrists, physicians, dispensing opticians on a prescription 
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from a physician or an optometrist, specially qualified dispensing opticians, hospital 
dispensaries, and university or municipal clinics acting upon an optometrist’s or physi- 
cian’s prescription or order, 


SPECIAL CORPORATE Powers.—C. 64 amends the act so as to permit a company 
under the act by by-law to change its name, head office, and capital structure. 


Succession.—C. 68 amends article 924 of the civil code so as to permit the appoint- 
ment of an executor by the superior court where heirs are domiciled outside the province. 


PLEDGE OF AGRICULTURAL ProPEeRtTy.—C. 69 permits farmers to pledge livestock 


and farm produce as security for loans contracted for a period not exceeding eighteen 
months. 


EXPROPRIATION.—C. 71 provides a new procedure for expropriations. This is 
inserted as a new chapter in the Code of Civil Procedure and is to be followed in all 
cases except expropriations under the Municipal Code. Notice is required to be given 
to the opposite party with a description of the property, a statement of the grounds 
justifying the expropriation, the amount of the indemnity offered, and notice of an 
application to the court to fix the indemnity if the offer is not accepted within 
ten days. A plan must be attached. The notice is served and returned. The notice 
is introductory of a suit and if the party expropriated does not appear, the party seeking 
expropriation may proceed with the suit by default. The party expropriated may not 
file any plea save to contest the right of expropriation. In this event, the issue is joined 
and the case is tried and adjudged in the ordinary manner on that sole question. If the 
notice is uncontested or a contestation is dismissed, a judge shall refer the record to the 
provincial transportation and communication board as arbitrator to fix the indemnity. 
Prior to trial before the board, the expropriated party is to file a declaration stating 
the amount which he claims. The board may order the expropriated party to remove a 
construction or authorize the other party to do so, and fix the indemnity payable therefor. 
The board's decision on the indemnity and its adjudication as to the costs are final, and 
when homologated by the superior court shall be a final judgement of the superior 
court, subject to appeal if the amount in controversy is at least $500. The indemnity 
is to be fixed according to the value of the immovable or real right which is the object 
of expropriation and the damages occasioned to the expropriated party and resulting 
directly from the expropriation. 


Brooke CLAXTON 
Montreal. 


WESTERN PROVINCES 


(a) Alberta 
4 Geo. VI: Public, 31; Private, 4. 


BANKING.—C. 7 is cited as the Alberta Banking Powers Act. By s. 2 the lieutenant- 
governor-in-council is authorized to apply for and obtain from the parliament of Canada 
the enactment of a statute incorporating the Alberta Provincial Bank. S. 3 authorizes 
the provincial treasurer, with the approval of the lieutenant-governor-in-council, to pay 
the sum of five hundred thousand dollars for the purpose of such incorporation and 
such further sums as are necessarily expended. By s. 4 the members of the executive 
council are authorized to act as directors and officers of the bank. By c. 14 the powers 
of the minister under the Treasury Branches Act are clarified and extended. 
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BuiLpinG AssociaTions.—C. 8 is a comprehensive statute cited as the Building 
Associations Act. Three or more persons by complying with the provisions of the act 
may become incorporated as an association with the general object of promoting the 
better housing of the people of the province. The act provides for the creation of the 
building associations advisory board with wide powers including the approval or refusal 
of applications for incorporation. The lieutenant-governor-in-council may guarantee 
payment of the debentures of an association. Without the approval of the board no 


housing property, including land, shall have a value exceeding three thousand five 
hundred dollars. 


JupicaturE.—C. 24 amends the Judicature Act. A new paragraph is added to 
s. 37 providing that the order or judgement obtained in any action brought upon any 
mortgage of land or any agreement for the sale of land shall, notwithstanding the terms 


of the judgement or order, be restricted to the land to which the mortgage or agreement 
relates. 


Pusiic HeEaLtu.—C. 10 is cited as the Cancer Prevention Act. The minister of 
public health is given wide powers to encourage plans and measures for the diagnosis, 
treatment, and prevention of cancer. 


War SeErvice.—C. 4, cited as the Soldier's Relief Act, 1940, gives wide tax exemp- 
tions and substantial debt relief to members of the military, naval, and air forces. By 
s. 27 a soldier may, in provincial elections, vote in the electoral division in which he is 
quartered although it is not the division in which he is ordinarily entitled to vote. C.5 
is cited as the Alberta Civil Servants War Service Act. Leave of absence may be given 
by the civil service commissioner to those desiring to enlist in the military, naval, or 
air forces. Provision is made for the protection of the standing of the soldier in the 
civil service and under the Superannuation Act. 


(b) British Columbia 
3 Geo. VI: Public, 65; Private, 3. 


Survivorsuip.—C. 6, cited as the Commorientes Act, deals with the situation 
where two or more persons die in circumstances rendering it uncertain which of them 
survived the other or others. For purposes affecting the title to property the deaths 
shall be presumed to have occurred in the order of seniority. This is subject to the 
provisions of s. 123 of the Insurance Act. Also if a testator and a beneficiary under a 
will die under such circumstances and the will contains provisions for the further dis- 
position of the property bequeathed or devised in case the beneficiary predeceases the 
testator, then for the purpose of such bequest or devise it shall be presumed that the 
beneficiary predeceased the testator. 


War Service.—C. 3, cited as the Allied Forces Exemption Act, 1939, exempts 
persons who become members of the naval or military forces of his majesty or of an 
ally of his majesty during the present war from the operation of certain provisions of the 
mining laws of the province. By c. 44a member of the allied forces, within the meaning 
of c. 3, who is the lawful holder of a certificate of pre-emption record and who has 
entered into occupation, shall be entitled to a free grant of the land. In the event of 
his death, his heirs or devisees shall be entitled to the same grant. C. 51 amends the 
Civil Service Superannuation Act in the interest of employees of the civil service who 
become members of the allied forces. By s. 2 the minister of finance is directed to pay 


the monthly contributions of such employees for the whole period of their service in 
the allied forces. 
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(c) Manitoba 
4 Geo. VI: Public, 85; Private, 5. 


AGRICULTURE.—C. 16 authorizes the lieutenant-governor-in-council to approve of 
vaccines for the prevention of encephalomyelitis in horses. The minister of agriculture 
and immigration is authorized to grant permits to proper persons to administer the 
vaccines and to provide for their instruction. C. 58 authorizes the minister to take 
measures to combat the disease, by research or otherwise, and to sell vaccines for that 
purpose, 


DELEGATION AND INCORPORATION.—C. 18 is cited as the Manitoba Fish Inspection 
Act. S. 2 declares that the provisions of the Fish Inspection Act (Canada) and the 
amendments heretofore made, in so far as any of them are within the legislative com- 
petence of the legislature, shall have the force of law in the province. S. 3 provides 
that the lieutenant-governor-in-council may by proclamation declare any amendments 
hereafter made to the Fish Inspection Act and any order heretofore or hereafter made 
to the Fish Inspection Act and any order heretofore or hereafter made thereunder, 
in so far as any of them are within the legislative competence of the legislature, 
to have the force of law in the province. By the same section it is provided that 
the lieutenant-governor-in-council may by proclamation declare any regulations hereto- 
fore or hereafter made under the Fish Inspection Act, in so far as they are within the 
legislative competence of the legislature, to have the force of law in the province. But 
it is declared that nothing contained in the act shall prevent the lieutenant-governor-in- 
council from exercising his power to rescind, revoke, amend, or vary any regulation. 


LimiTaTION OF ActTions.—C. 29 amends the Limitation of Actions Act and 
provides that no payment hereafter made or acknowledgement hereafter given to a 


mortgagee or to a vendor of land, of or in respect of moneys payable under the mortgage 
or agreement of sale, shall have the effect of extending the time within which an action 
on the personal covenant for payment in the mortgage or agreement must be commenced 
by the mortgagee or vendor, except as against the person by whom the payment is 
made or the acknowledgement is given. This provision applies to mortgages and 
agreements of sale whenever made. 


PRoPpertTy.—C. 28 amends the Law of Property Act. Four new sections are added, 
the effect of which is to enlarge the rights of the mortgagor or purchaser as against the 
mortgagee or vendor in the matter of fixtures, the application of fire insurance moneys, 
and the payment of hail-insurance premiums. The Mortgage Act is amended by c. 34 
so as to limit the rights of the mortgagee in the matter of collection and inspection costs. 
C. 57 is cited as the Vacant Property Act. It provides that all personal property, 
including money or securities for money deposited with or held in trust by any person 
in the province, which remains unclaimed by the person entitled thereto for twelve 
years from the time when such property, money, or securities were first payable, shall, 
notwithstanding that the depositee or trustee has delivered or paid or transferred such 
personal property, money, or securities to any other person or official within or without 
the province as depositee or trustee, vest in and be payable to his majesty in the right 
of the province of Manitoba subject only to his majesty’s pleasure with respect to any 
claim thereafter made by any person claiming to be entitled to such property, money, 
or securities. This property shall be subject to the application of the Escheats Act. 


S. 4 declares that the act shall apply only so far as the legislature of Manitoba has 
jurisdiction to enact. 
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War Service.—C. 6 amends the Civil Service Act. Persons applying for com- 
petition or examination in the civil service who have been honourably discharged from 
the military, naval, or air forces shall be deemed to be of an age equal to their own age 
less the period spent in the said forces. C. 7 amends the Manitoba Civil Service 
Superannuation Act so as to protect employees while on military service. The exemp- 
tion from seizures, executions, etc., of those engaged in war service is greatly extended 
by c. 11 which amends the Debt Adjustment Act. C. 15 amends the Manitoba Election 
Act so as to give a member of the military, naval, or air forces which is entitled to vote 
in a Manitoba election the privilege of voting in the electoral division in which he is 
quartered. C. 21 amends the Highway Traffic Act. When a member of his majesty's 
forces brings into Manitoba a car licensed in another province, the registration fee 
shall be two dollars only. 


(d) Saskatchewan 
4 Geo. VI: Public, 113; Private, 3. 


ADMINISTRATION OF JUsTICE.—C. 5 amends the Treasury Department Act. Clause 
(a) of s. 40 (8), dealing with appeals to the board in taxation and other cases, is repealed, 
and a new clause substituted. Among other changes the new clause declares that the 
‘‘appeal to the board shall be considered an administrative review.’’ C. 23 amends 
the King’s Bench Act. S. 33, dealing with the medical examination of a person claiming 
damages for physical injuries, is repealed and a new section provides for a much fuller 
examination. A medical practitioner who makes such an examination may, by ex parte 
order of the court, be called as a witness at the trial; in which case he shall not be deemed 
to be a witness called by either party. Failure without excuse to submit to examination 
where ordered shall be ground for a stay of all proceedings or a dismissal of the action 
in the discretion of the court. C. 24 amends the District Courts Act by adding a new 
section (38a), which provides for medical examination in the same terms as under the 
King’s Bench Act. 


DEPENDANTsS’ RELIEF.—C. 36 repeals the Widows’ Relief Act. In principle the 
substance of the repealed act is applied for the relief of the wife or husband of a testator, 
a child of a testator under the age of twenty-one years, and a child of a testator over 
that age, who by reason of mental or physical disability is unable to earn a livelihood. 


Epucation.—C. 75 amends the School Act. 5S. 8 provides that, notwithstanding 
any agreement to the contrary, every teacher shall be paid a minimum salary of seven 
hundred dollars per year unless a lower rate is authorized by the minister. C. 76, 
cited as the School Divisions Act, 1940, provides machinery whereby a group of rural 
public school districts may be established as a school division. By c. 78 the School 
Grants Act is amended so as to increase the grants to rural school districts in certain 
instances. 


Fata. AccipENTs.—C, 32 amends the Fatal Accidents Act. Under the amendment 
damages may be awarded in respect of any medical or hospital expenses of the person 
injured, consequent upon such injury, which would have been recoverable as damages 
by the person injured if death had not ensued. Damages may also be awarded in 
respect of the funeral expenses of the deceased person if such expenses have been incurred 
by any of the parties for whom and for whose benefit the action is brought. 
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SUPERANNUATION WAR SERVICE.—C. 3 provides that permanent employees of the 
government of Saskatchewan who are granted leave of absence while on active service 
shall not lose their seniority, nor shall contributions be payable by them under super- 
annuation legislation while on such leave of absence. C. 14 amends the Income Tax Act 
so as to exempt the pay and other allowances received from his majesty or any of his 
majesty’s allies by a taxpayer while on active service from the operation of the statute. 
C. 74, amending the Secondary Education Act, c. 75 amending the School Act, and c. 79 
amending the Vocational Education Act permit school boards to pay the superannuation 
contributions of teachers on active service. C. 80 amends the Teachers’ Superannuation 
Act. Continuity of service shall not be deemed to be broken by service in his majesty’s 
forces where the person who so serves returns to the teaching profession in Saskatchewan 
within two years after the close of the war. C. 109, cited as the Volunteers and Reserv- 
ists Relief Act, 1940, is a comprehensive piece of legislation designed for the protection 
of the property and interests of persons serving in his majesty’s forces. A wide variety 
of proceedings against such persons is prohibited unless an order of a judge of the court 
of king’s bench is obtained. With respect to land occupied by such person, if assessed 
at not more than $2,500 and producing no revenue, the municipal council shall remit 


h ; 
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The Residence and Domicil of Corporations. By A. FARNSWORTH. With 
a foreword by Lord Macmillan. London [Toronto]: Butterworth & 
Co. 1939. Pp. xxxviii, 370. ($7.25) 


As Lord Macmillan says in his foreword, the author ‘‘has adventured into a territory 
which, if not terra incognita, may at least be said to have been hitherto very imperfectly 
mapped and of which previous explorers have given singularly confused and conflicting 
accounts. . . . The application to corporations, which are artificial persons, of con- 
ceptions which are primarily applicable to natural persons is beset with the perils which 
attend the use of analogies in law, and Mr. Farnsworth, who does not hesitate to break 
a lance with eminent authorities, judicial as well as academic, is able to show that 
not infrequently they have fallen into error.” 

It seems a pity indeed that the words ‘‘residence’’ and ‘‘domicile’’ should ever 
have been pressed into service in relation to corporations, in view of the fact that 
the concepts which they are supposed to express in that relation are necessarily different 
from the residence and domicile of natural persons. The futility of the use of the words 
in connexion with corporations was flagrantly obvious formerly when the prevalent 
opinion in England seemed to be that the same criteria determined both the residence 
and the domicile of a corporation, and even more recently, when the tendency is to 
apply different criteria to the two concepts, it is not clear that residence and domicile 
of natural persons afford sufficiently useful analogies to justify the use of the same 
words in connexion with corporations. 

It is clear at least that the subject is obscure, and that the author deserves great 
credit for his attempt to render it less obscure by examining the various views of 
judges and text-writers and drawing his own conclusions. His plan is to discuss, first, 
the residence and domicile of natural persons, secondly, various questions as to cor- 
porations (including the status, if any, of a corporation in a country different from 
that of its incorporation, and the nationality of a corporation), and, finally, in the 
light of the foregoing, the two topics specifically mentioned in the title of the book, 
the residence and domicile of corporations. 

Among the various aspects of the subject discussed are matters of income-tax 
and jurisdiction, and the situs of debts. The book will be an indispensable guide to 
anyone whose business takes him into the labyrinth of conflicting decisions, judicial 
dicta, and diverse views of text-writers. Readers of the book should make a note 
of the case of Gasque v. Inland Revenue Commissioners, {1940} 2 K.B. 80, decided since 
the book was published. A useful note by the author is to be found in 56 Law Quarterly 
Review (1940), at p. 311. 

Joun D. FALCONBRIDGE 
Osgoode Hall Law School. 


Antiquities of Bail: Origin and Historical Development in Criminal Cases 
to the Year 1275. By E.deHaas. New York: Columbia University 
Press. 1940. Pp. xii, 174. ($2.25) 

THis is a very complete study of all the authorities bearing upon the origin and history 


of bail. The book deals first with the Anglo-Saxon period. The law of that period and 
the literature upon it are considered in connexion with the law and institutions of other 
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Germanic tribes and the accompanying continental literature. It then goes on to deal 
with bail and frank-pledge in the twelfth and thirteenth centuries. The last two 
chapters deal with writs governing release from custody—de homine replegiando, de 
manu captione, and de odio et atia. In the case of bail, as in the case of other legal 
institutions, it is difficult to say precisely what were its origins. Many different insti- 
tutions contributed ideas. Miss Haas finds its origin in systems of suretyship for 
payment of wer-gild and the performance of other legal duties, and she does not think 
that the general system of suretyship, known as the frank-pledge system, has very 
much connexion with it. In her view the frank-pledge system was concerned rather 
with police functions than with the functions of bail. That is no doubt true of the 
criminal procedure as modified by the assize of Clarendon, which added to the machinery 
of the frank-pledge the machinery of the jury of presentment. When the tithings were 
put under a duty to present suspected persons, and the sheriff to arrest these suspects 
and to release them on bail, those who gave bail came to be quite distinct from the 
group of ten who were permanently responsible for the conduct of the presented person, 
and for his production for trial if he had committed a crime. On the other hand, before 
the introduction of the jury of presentment, where the tithing was responsible for 
producing any member of it who had broken the law, it might be said that since they 
were under a duty to arrest him, and were liable to penalties if they did not produce 
him, they resembled both the modern bail and the modern policemen. It was the 
introduction of a more elaborate legal procedure by the assize of Clarendon which 
differentiated the general duty of suretyship imposed by the frank-pledge system from 
the particular duty resting upon the surety who gave bail for the production of a person 
presented as suspect. 

A clear and good account is given of the history of the writ de odio et atia, and its 
connexion with the origins of the petty jury. As is well known, the primary purpose 
of the writ was to institute an enquiry whether a criminal appeal was honest, or whether 
it had been brought from hatred and malice to the accused. But soon the scope of the 
writ was expanded, and the further enquiry was made whether or not the appelee was 
guilty. This extension of the scope of the enquiry in these criminal cases from an 
enquiry into the truth of an exceptio that the appeal is brought from hatred and malice, 
into a general enquiry into the truth of the charge, obviously helped towards the general 
acceptance of jury trial in place of trial by battle. It somewhat resembles the process 
by which, in the real actions, an assize was turned into a jury, and was thus enabled 
to answer questions outside the points of the assize—thereby helping forward the general 
use of the jury in civil cases. A good account is also given of Edward I's statute of 1275, 
which fixed the main principles of the law as to bail for several centuries to come, and 
of the writs of mainprize, de odio et atia, and de homine replegiando which helped to 
protect the liberty of the subject before the development of the writ of habeas corpus. 
But it was the writ of habeas which Selden called ‘‘the highest remedy in law for any 
man that is imprisoned,"’ and not these older writs, so that it is a little misleading in 
the last sentence of the book to cite Selden’s dictum as if it applied to them. 

The book is a well-written summary based upon all the available material on this 
topic from the earliest time to the end of the thirteenth century. The reasoning is 
clear and the conclusions drawn are, I think, for the most part correct. It will be an 
invaluable starting point for the later history of this topic. 


W. S. Ho_psworta 
All Souls College, Oxford. 
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fii David Hume's Lectures, 1786-1822. Vol. 1. Edited by G. C. H. 


Paton. (Stair Society.) Edinburgh: J. Skinner & Co. 1939. 
Pp. xxiv, 391. 


THIs new volume of the publications of the Stair Society will be for the general reader 
one of the most interesting, and of special ‘value to all engaged in the practice of the 
law of Scotland, in virtue of the annotations which accompany it. The text of the 
Lectures is based on the MSS. of the Advocates’ Library and represents the course 
delivered by Baron Hume in the year 1821-2, the last of his tenure of the chair of Scots 
Law in the University of Edinburgh. But use has been made of notes taken by students 
of previous courses, and additional matter included in the course of 1796-7 has been 
printed in the appendix. The result is to give a very complete and satisfactory account 
of Scots Law as it was expounded to students by a competent lawyer, whose lectures 
in accordance with tradition laid the basis of the knowledge of law of the practitioners 
of the day. This volume covers an introductory chapter on the nature of the subject 
and the plan of treatment, and the topics of husband and wife, parent and child, guardian 
and ward, and voluntary servants, The word ‘‘voluntary’’ reminds us that Baron 
Hume was born in 1756, nineteen years before the action of parliament provided for the 
enfranchisement of the colliers, and salters, from their status as adscriptitii glebae, and 
that a further act (39 Geo. III, c. 26) was requisite to secure full liberty for these classes 
of the Scots people. It should, however, be noted that, though bound to the colliery 
where they had been trained, they enjoyed otherwise full civil, and even political rights, 
in so far as these existed in Scotland at that time. 

The value of the work is greatly increased by the annotations of the editor, who 
has wisely given references throughout to the Principles of Professor Bell and the 
Lectures of Professor More, who were Hume's successors in the chair, and to the Institute 
and the Principles of Professor Erskine, the most outstanding of his predecessors as a 
writer. He has also briefly indicated the present position of the law regarding the 
topics dealt with by Baron Hume, and he has provided a very elaborate and useful 
table of contents. The second volume will give the index, which is indispensable, and a 
table of the cases cited by Baron Hume and the editor. The work will then be of great 
interest as a supplement to the now standard treatise for practitioners and students 
alike of Professor Gloag and Henderson. 

Baron Hume's characteristics, as revealed in these lectures, are lucidity and common 
sense; he is always ready to discuss issues with due regard to moral considerations, e.g. 
solatium for breach of promise of marriage (pp. 28 ff.), and like Scottish judges of his 
period and later, he is far less respectful to the authority of earlier decisions than were 
contemporary English judges. It is instructive to note that of the many points which 
in his time were undecided no small number still await solution. Baron Hume's 
attitude in the matter of divorce jurisdiction is creditable (pp. 185 ff.). He dissented 
from the rulings of the court of session which authorized the exercise of divorce juris- 
diction irrespective of domicile, and adopted the sensible opinion that divorce should 
be based on the parties having a substantial connexion with Scotland, a view which 
unluckily in the view of competent authority has been overruled in favour of strict 
adherence to domicile as interpreted by the English courts. On the complex question 
of the contracting of marriage in Scotland, which at long last has been settled in accord- 
ance with commonsense by the Marriage (Scotland) Act, 1939, it is interesting to learn 
(p. 68) that the house of lords in March, 1753, ordered the lords of session to prepare a 
bill for the more effective preventing of clandestine marriages in Scotland. The house 
evidently held the not unreasonable opinion that on such a point legislation might well 
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be drafted by the judges as experts; but they forgot that over the lords of session they 
had no authority, while the judges themselves could hardly be expected spontaneously 
to lay rude hands on what to many Scotsmen appeared a valuable part of their juris- 
prudence, as favouring the legitimacy of children. The Act of 1939, evoked by public 
resentment against the exploitation for commercial purposes of Gretna Green marriages, 
found a strong critic in a distinguished Scots lawyer on this score. Lord Fraser’s doubt 
(p. 206) whether legitimation can confer British nationality, it may be noted, is now 
supported by the English ruling in Abraham v. Attorney-General, [1934], P. 17. 


A. BERRIEDALE KEITH 


University of Edinburgh. 


Introduction to the Law of Scotland by the late W. M. Gloag and R. Candlish 
Henderson. Edited by A. D. Gips and N. M. L. WALKER. Ed. 3. 
Edinburgh: W. Green and Son. 1939. Pp. lii, 686. (42s.) 


Tue hard heads and short purses of Scots law students, added to the relatively small 
number of purchasers of Scots law-books, have resulted in students owing their intro- 
duction to the principles of law to works which disdain simplification, and are written 
with the definite object of supplying practitioners with manuals valuable for their 
day-to-day work. For many years this purpose was served by John Erskine’s Principles 
of the Law of Scotland, the 21st and last edition of which was issued in 1911 under the 
editorship of the late Sir John Rankine, professor of Scots law in the University of 
Edinburgh. In 1927 Professors Gloag and Henderson, of Glasgow and Edinburgh, 
decided that the time had come to write a new introduction; in 1933 a second edition 
showed its value. But Professor Gloag’s death in 1934 and the engagements of his 
colleague have left the present edition to be carried through by the successor of Professor 
Gloag, and by Mr. Walker, a sheriff-substitute. Their competence for the work is 
complete, and they have so brought the book up to date that it is assured of cordial 
appreciation. They have naturally not felt entitled to alter the plan or form of the 
work; as in the earlier editions, it is confined to the topics which are generally dealt with 
in the classes of Scots and mercantile law. Conveyancing, evidence and procedure, 
private international and administrative law, which form the topics of special courses 
in the universities, receive only incidental handling. The work therefore does not 
contain all the topics dealt with by Erskine’s latest edition, but on many topics it is 
more complete, apart from the fact that it covers an additional period of over a quarter 
of a century, rich in judicial decision and legislative activity. Though the editors 
disclaim dealing with the Marriage (Scotland) Act, 1939, famous for its abolition of the 
Scots marriage by mere consent, with its romantic or sordid Gretna Green tradition, 
they have given an excellent summary (inserted after p. 568) of the new and more 
civilized rules of Scots marriage law; but many years will pass away before knowledge 
of the ancient forms will die out or cease to be necessary to the practitioner. 

As the work is a standard one, some suggestions for the consideration of future 
editors may be put forward. Erskine’s work, though divided into books, lacked any 
logical order, and it is difficult to see on what grounds the forty-nine chapters of this 
work are arranged; for example the legal rights of spouses and children (chap. xL) are 
separated by various matters, including the law of associations and public trusts (chap. 
XLIV), from husband and wife (chap. XLV); parent and thild and guardianship follow 
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(chap. xLv1), then diligence (chap. xLvi1), the law of bankruptcy (chap. XLviit) and 
criminal law (chap. XL1x). There are various systems on which rights of various kinds 
and procedure can be dealt with, but all guidance is here lacking. 

All due note is taken of English decisions in their bearing on matters not covered 
by Scots authority, and in their deviation in important matters from Scots law. It is, 
however, rather surprising to find (p. 1) that Attorney-General v. De Keyser Hotel Co., 
[1920] A.C. 508, shows that the king by the prerogative has legislative power in the case 
of emergency, and not less so to learn (p. 636) that an alien cannot be guilty of treason, 
unless he is resident in the realm and a subject of a power not at war with the crown. 
That ignores De Jager v. Attorney-General for Natal, [1907] A.C. 326, and R. v. Ahlers, 
[1915] 1 K.B. 616, and would not work in practice. Nor is it true that an opportunity 
to leave Britain is now given to aliens, when their sovereigns become at war with the 
crown; all depends on whether the national interest dictates permission to leave, and 
potential soldiers are held. Curiously enough, there is no treatment of the cases where 
crimes committed outside Scotland may be tried within Scotland under the authority 
of the Merchant Shipping Act, 1894, and no reference to the authoritative exposition 
of piracy jure gentium by the judicial committee ({1934] A.C. 586). It is curious to 
find no attempt made to state the rules affecting the tenure of domestic servants (pp. 
214-16) in up-to-date form; it was true in Erskine’s day that domestic servants were 
engaged for a term ending Whitsunday or Martinmas, but that is almost obsolete. 
When we remember the reverence paid by recent writers on the conflict of laws to 
Salvesen v. Administrator of Austrian Property, {(1927] A.C. 641, it is amusing to find it 
firmly ignored (p. 19), suits for nullity being assigned to the country where the parties 
intermarried, MacDougall v. Chitnavis, [1937] S.C. 390. The editors show no undue 
respect for judgements. The use of the judge’s discretion in Graham v. Waugh, [1938] 
J.C. 108 is stigmatized as ‘‘a most unhappy decision’’ (p. 634), but that in M’ Ewan 
[1939] J.C. 26 is ‘‘incomprehensible’”’ (p. 659). 

At every turn differences from English law appear in matters where uniformity 
might be desired. But the difficulties of assimilation are enormous, and anomalies are 
constantly being added to without need. Scotland followed in the Divorce (Scotland) 
Act, 1938, part of the lead given in the Matrimonial Causes Act, 1937, but the oppor- 
tunity was lost to give the full protection to the wife whose husband changes his domicile, 
now tardily accorded by the English Act (s. 13), and to allow a man who in ignorance « 
marries a woman pregnant by another person to obtain a decree of nullity, as authorized 
by s. 7 of that act. On this last point the common law of both countries (Lang v. Lang, 
[1921] S.C. 44) denied nullification, and the statutory change should have been made 
in both. 

The chief desideratum is a table of statutes cited, or at least inclusion of all of 
importance in the index, which omits the Merchant Shipping Acts altogether, and has 
but one entry under ‘‘Trade Disputes Act,’’ while the ‘‘Public Order Act, 1936’’ and 
“‘Strikes’’ do not appear at all. There is so much in the book that a considerable 
extension of the index would be desirable with more complete references. And why 
print ‘{1920], A.C.,"’ thus obscuring the fact that the date is not necessarily that of 
the decision? 


A. BERRIEDALE KEITH 
University of Edinburgh. 
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Rolls of the Warwickshire and Coventry Sessions of the Peace, 1377-1397. 
Edited by E.G. KimpaLi. With an analytical index of indictments 
by T. F. T. PLucknettr. (Publications of the Dugdale Society, vol. 
XVI.) London: Oxford University Press. 1939. Pp. xcvi, 221. 


THESE rolls, like the others that are already appearing under the auspices of various 
local record societies, are tangible evidence of the success of a movement directed toward 
the publication of all the available records of the justices of the peace for the fourteenth 
and fifteenth centuries. For it Miss Putnam is largely responsible, as indeed she is for 
every manifestation of growing interest in, and appreciation of, the work of the justices 
generally, and out of it may be expected (not the least of much new material upon a 
variety of subjects) a revised history of the criminal law. In the present volume Miss 
Kimball prints the three peace rolls for Warwickshire (1381-5) that Miss Putnam dis- 
covered erroneously classified among the assize rolls in the Public Record Office and 
three (though one of these consists only of a single membrane) for Coventry (1377-97): 
they may be easily identified as numbers xxxix to xli in Miss Putnam's provisional list 
(Proceedings before the Justices of the Peace, p. 37) and as the city records there mentioned 
in a foot-note. Miss Kimball has supplied in addition a detailed and carefully written 
introduction and Mr. Plucknett another useful analytical index to the indictments. 

The major business of the sessions of the peace was to hear presentments of offences 
from jurors and constables, and thus these records reflect assaults, thefts, murders, and 
(especially in Coventry) violations of the numerous economic regulations of the four- 
teenth century. The same fluidity of the criminal law and the absence of technical 
distinctions common at a later period that have been discussed in connexion with the 
rolls printed by Miss Putnam may be noticed as well in the Warwickshire records. The 
indictments are brief, narrative, vague, and unprofessional. Larceny and robbery are 
differentiated only by the amount of violence involved and, though Miss Kimball 
describes the crime of burglary, it is not recognized as such in these rolls nor does Mr. 
Plucknett include it in his index. The editor's analysis of offences suffers perhaps from 
a too rigid legalism, but the introduction deals capably with the relations between the 
justices of the peace and other agencies of law enforcement in the county—in particular, 
the justices of gaol delivery and the king’s bench (which came twice to Coventry during 
the period under consideration)—and throws welcome light upon the work of the 
justices in dealing with the serious economic problems of the late fourteenth century. 
Miss Kimball lists the urban commissions of the peace (1327-99) and in some interesting 
remarks upon them suggests that they were specially appointed to supplement the work 
of borough officials in towns where the difficulties that stood in the way of adequate 
enforcement were particularly troublesome or where simple laxity prevailed. There isa 
careful examination of the commissions under which the sessions printed in the volume 
were held and much useful information upon each of the justices named. The rolls 
themselves have been skilfully edited: in particular Assize Roll 976—though badly 
damaged its omissions have been very successfully supplied by the editor. 


S. E. THORNE 
Northwestern University School of Law. 
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Marshall and Taney: Statesmen of the Law. By B. W. PALMER. Min- 
neapolis, Minn.: University of Minnesota Press. London: Oxford 
University Press. 1939. Pp. x, 281. ($3.50) 

Mr. Justice Miller and the Supreme Court, 1862-1890. By C. FAIRMAN. 
Cambridge, Mass.: Harvard University Press. 1939. Pp. xii, 456. 
($4.50) 

Studies in the Adequacy of the Constitution. By J. B. Smitn. Los 
Angeles, Cal.: Parker & Baird Co. 1939. Pp. xvi, 366. ($3.50) 


THE time during which Chief Justice Marshall, Chief Justice Taney, and Justice Miller 
sat upon the supreme bench extended from 1801 to 1890—a period more than half of 
the history of the supreme court. The years before Chief Justice Marshall's appoint- 
ment were rather insignificant, and omitting these the terms of the three men lasted 
more than two-thirds of the history of the supreme court of the United States. The 
distinctive contributions to constitutional law and to the making of our constitution by 
Chief Justice Marshall were the tentative establishment of the doctrine of the sover- 
eignty of the people, the permanent establishment of the doctrines of a dual form of 
government and the supremacy of the supreme court, and the partial creation of the 
doctrine of the protection of personal liberty against social control. Chief Justice 
Taney did not agree with Chief Justice Marshall's position as to popular sovereignty, 
but was more inclined to think of the states as sovereignties. Justice Miller, however, 
agreed with Marshall as to popular sovereignty. But the doctrine was not finally and 
completely established until decisions of the supreme court rendered in the twentieth 
century. Chief Justice Marshall’s doctrine of a dual form of government included a 
sub-doctrine of federal supremacy. Chief Justice Taney did not recognize federal 
supremacy as Chief Justice Marshall did. However, he did not champion a doctrine 
of state rights or state supremacy but a dual form of government; and even though he 
did not believe in federal supremacy, he did enlarge the powers of the federal government 
so far as concerned jurisdiction over corporations and admiralty. Justice Miller, so far 
as a dual form of government was concerned, followed the position of Chief Justice 
Marshall although he refused to destroy the states by a broad construction of the United 
States privileges and immunities clause. Both Chief Justice Taney and Justice Miller 
approved entirely of Chief Justice Marshall’s doctrine of the supremacy of the supreme 
court. If possible, Chief Justice Taney believed in it even more than did Chief Justice 
Marshall. Yet Chief Justice Taney was responsible for the action of the supreme court 
in imposing the self-restraint upon it not to decide political questions. Chief Justice 
Marshall probably believed in weighting the scales in favour of personal liberty as against 
social control—certainly if that liberty was that of business; and this attitude on his 
part was responsible for the great protection which corporations at first received. Both 
Chief Justice Taney and Justice Miller disagreed with Chief Justice Marshall upon this 
point, and in their decisions drew the line between personal liberty and social control 
so as to permit more social control than Chief Justice Marshall would have permitted. 
Chief Justice Taney did this through his doctrine of strict construction of corporate 
charters, and Justice Miller did this through holding that the sovereign powers of police, 
taxation, and eminent domain delegated by the people to their agencies of government 
were not powers which could be bargained away by those agencies. However, Chief 
Justice Taney and Justice Miller did not complete the development of the doctrine of 
the protection of personal liberty against social control. This doctrine has continued 
to develop ever since their time and even now is in the process of development. The 





REVIEWS OF Books 191 


story of Chief Justice Marshall, of Chief Justice Taney, and of Justice Miller is really 
the story of the supreme court for the first hundred years of its existence. Each in his 
own time dominated the court, but Chief Justice Taney and Justice Miller not to the 
extent Chief Justice Marshall did. The latter’s dominancy was so great that the court 
was spoken of as “Marshall’s Court.’ Chief Justice Taney and Justice Miller in their 
constitutional views resembled each other very closely, but both differed from Chief 
Justice Marshall. For the foregoing reasons the new biographies of Mr. Palmer and 
Mr. Fairman are most welcome. 

Mr. Palmer's book is rich, if not even over-weighted, with historical and literary 
allusions. He has given accurate pen-pictures of two of the outstanding chief justices. 
His style is vivid. His book is most readable. The lives and work of the chief justices 
are presented in sufficient detail and clarity to give accurate impressions. However, 
Mr. Palmer claims more for his book than this. He claims that it is designed as a 
contribution to a better understanding of the judiciary as a great department of govern- 
ment. The reviewer is inclined to think that the book fails to accomplish this aim. 
It is neither a contribution to an understanding of the work of the supreme court as a 
whole nor even in the period of these two chief justices. In his final chapter he under- 
takes to compare the work of Chief Justice Marshall and Chief Justice Taney, but here 
also the reviewer is inclined to think that the work of the author is not up to the standard 
of the earlier chapters. He gives us neither a complete comparison of their constitu- 
tional views nor a comprehensive evaluation of their work. 

Mr. Fairman has on the whole given us a better biography of Justice Miller and a 
better appraisal of the judiciary as a great department of government than has Mr. 
Palmer. Mr. Fairman’s style is not always as vigorous as that of Mr. Palmer and he 
does not reward us with as many interesting allusions as does Mr. Palmer, but his work 
is more original both in the use of source-material and in his own conclusions and judge- 
ments. Mr. Palmer makes a hero of Chief Justice Taney and corrects many unfair 
criticisms which Mr. Taney had inflicted upon him. Perhaps he even defends him too 
much in connexion with the Dred Scott decision. Mr. Fairman in the same way makes 
a hero out of Justice Miller, and makes him emerge as a judge who should have been 
made chief justice of the United States supreme court, when probably he would have 
attained a popular reputation which he was unable to attain as an associate justice. 

Mr. Smith's book is quite different. It is not a biography of judges. It is not a 
general treatise on constitutional law. It does not discuss any particular period of 
constitutional law, nor perhaps any particular topic in constitutional law. It is, how- 
ever, a series of interesting studies covering materials found throughout the constitu- 
tional history of the United States. Mr. Smith has entitled his book Adequacy of the 
Constitution. He does not tell us for what the constitution is adequate. Does he mean 
adequate to create national supremacy, or to prevent dictatorships, or to establish an 
ideal social order? If he means the first, he would give us only a rationale of dual form 
of government; if, the second, only a rationale of separation of powers. Apparently he 
means the third. He has undertaken to write a treatise on the nature and extent of the 
social control permitted by the United States constitution, and any other topics dis- 
cussed by him are discussed for the bearing they may have on this question. Even 
though this is the scope of his treatise, the first remark which the reviewer will make 
is that his treatise seems an inadequate exposition of the adequacy of the constitution. 
It gives no comprehensive development of the limitations of privileges and immunities 
of citizenship, impairment of the obligation of contracts, equality, or due process of law. 
And it is submitted that no one can discover either where the line has been drawn by the 
constitution between personal liberty and social control or whether the constitution is 
adequate as a control device without a full investigation of these topics. 
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The style of the book is somewhat stilted and calculated to give an air of profundity 
which the book does not possess. The following quotation chosen at random will 
illustrate what is meant: ‘‘Probably no problem of such political and economic pro- 
portions has suffered so much from anamorphosis and has been so constantly subjected 
to acetic enfilade. Before we can hope to decorticate the issue of its partisan and selfish 
aspects we must bring our minds to orthoptic view-point of the political nature and 
function of government.’’ In addition to this unusual style, some of the concepts of the 
author, like his theories of natural law and the social compact, are also somewhat 
questionable. In his discussion of government competition, he includes both govern- 
ment ownership and social control through the police power, taxation, and eminent 
domain. In his discussion of distribution, he evidently means the distribution of 
governmental powers between the states and the nation and also between the nation 
and individuals. He takes the position that a child-labour amendment is not necessary. 
This is true. But there is more question about his position that the commerce power 
is not enough for this purpose. He classifies interstate commerce as local, local-inter- 
state, and national. This may be true, but it does not explain the relative powers of 
the states and the nation because, as a matter of fact, the states, for illustration, have a 
general police power even where there is national interstate commerce and the federal 
government's police power is exclusive. 

HuGu E. WILtIs 
Indiana University School of Law. 


The Canadian Law of Trade Marks and Industrial Designs (Including the 
Law of Trade Names and Unfair Competition). By H. G. Fox. 
Toronto: University of Toronto Press. 1940. Pp. Ixviii, 700. 
($18.00) 


Tuts book is published in the University of Toronto Series of Legal Studies. The Series 
began in 1932, and, with a similar undertaking subsequently launched by the law 
faculty of McGill University, represents the somewhat belated but welcome entry of 
Canadian universities into the field of legal scholarship. A member of McGill's faculty 
of law has an especial pleasure in congratulating the University of Toronto on so out- 
standing and satisfactory a work as that now reviewed. Mr. Fox combines scholarship 
with practical knowledge of the whole field and its problems; and makes a comprehensive 
and logical exposition doubly clear by the manner of its presentation. 

The main portion of the book is devoted to trade marks, unfair competition, and 
trade names. Nothing on the same scale has hitherto been published in Canada. The 
standard is set in an historical introduction that is a considerable piece of work in itself. 
The development of the subject has been illustrated by copious extracts from the judge- 
ments and a thorough collating of the cases, made more useful for the practising lawyer 
by the selection of a special type for the references to Canadian judgements. 

Mr. Fox is concerned to be not only accurate but unambiguous in statement. He 
does not slur over his difficulties by easy phrases. And the difficulties are frequent for 
so limited a subject. In few branches of the law can the same premises lead to such 
apparently contrary conclusions. Mr. Fox works out the numerous cases with a 
mastery that in large part reduces this apparent contrariness to a surprising degree 
of harmony. 

On “‘secondary meaning,” and ‘‘distinctiveness”’ particularly, Mr. Fox has digested 
his very extensive material with enviable skill. He has to wrestle not only with the 
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cases but with an unsatisfactory statute, some provisions of which are cumbersome, 
and some incomplete or inconsistent with each other. Attention is duly called by him 
(p. 64) to the arbitrary and unnecessary distinction in our statute between word and 
design marks, which in practice gives rise to grave inconveniences and even injustices. 
The author also points out (pp. 52 ff.) the difficulties arising from the failure of the act 
to take a clear stand on the rival claims of prior use and prior registration of a mark. 
The failure cannot be remedied except by legislation; and it is to be hoped that the 
criticism here developed will eventually lead to amendment. 

In chapter 1X on unfair competition, there is a certain amount of repetition of 
material already discussed under the heading of trade names. It is difficult, however, 
to see how this could have been avoided without spoiling the unity of the chapter and 
except by troublesome cross-references which could not have been adequately qualified. 
Mr. Fox chose the more useful course. 

The section on industrial designs could not be so satisfying as the earlier part of 
the book, owing to the basic unsatisfactoriness of our act, and its failure to define its 
subject-matter. Even the English cases to which one turns for guidance, and which 
at least begin with a definition, are confused, and the confusion is reflected somewhat in 
Mr. Fox’scommentary. On page 449, for example, he cites one English case as authority 
for the statement: ‘‘Shape and configuration are, for all practical purposes, considered 
as synonymous,”’ but on page 454, after referring to the judgement of the supreme court 
of Canada in Clatworthy and Son Lid. v. Dale Display Fixtures Ltd. ({1928] Ex. C.R. 159, 
at p. 162), he says: ‘‘That a difference exists, however, between the words ‘shape’ and 
‘configuration’ is clear from the judgement of Buckley, L.J. in Gramophone Co. Lid. v. 
Magazine Holder Co." ( (1910) 27 R.P.C. 159; (1911) 28 R.P.C. 221): ‘‘These two words 
‘shape’ and ‘configuration’ are not, I think, tautologous. The word ‘shape’ prima facie 
imports, and certainly includes, the external form of the article. ‘Configuration’ con- 
veys the idea, not of the external form only, but of the construction of a composite 
article. The word ‘configuration’ imports the arrangement by which the shape of a 
composite article is arrived at.” 

A limited number of Canadian cases have struggled with the difficulties of defining 
industrial designs and of distinguishing between designs and the objects to which they 
are applied. The distinction is not difficult in the case of a pattern, but is difficult in 
the case of ashape. A pattern to be applied to wall-paper is a design; an original shape 
for a chair or a table-knife is also a design. The wall-paper can exist apart from the 
superimposed design. The chair or the table-knife cannot exist apart from their shape. 
What is the common denominator? Lamont J., in Clatworthy and Son Lid. v. Dale 
Display Fixtures Lid., referred to above, says: ‘‘A design is, therefore, a pattern or 
representation which the eye can see and which can be applied to a manufactured 
article.’ This hardly meets the case of the chair or the table-knife. Possibly the two 
cases might be covered by saying that an industrial design is a pattern or an idea capable 
of graphic representation but of no substance in itself, the function of which is to render 
an article of commerce more attractive by a novel determination of its appearance or 
itsshape. This would seem to cover the ground without any need to distinguish between 
“shape” and ‘‘configuration.” 

With the completeness characteristic of his whole work, the author deals also with 
the provisions of the Criminal Code as to unfair trading and forging of trade marks. 

The appendix contains a list of word marks dealt with in the decided cases, a 
valuable series of forms of pleadings taken also from the cases, and all the relevant 
statutes, orders and regulations. There is one disconcerting entry at page 577, where 
what remains of the old Trade Mark and Design Act (R.S.C. c. 201) is printed again as 
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‘The Design Act.”’ It is most convenient to have the act reprinted without the repealed 
matter, but the repealing section of the Unfair Competition Act unfortunately leaves 
the title of the old act unimpaired, and as printed at page 562. This is a very small 
blemish in a work for which the profession cannot sufficiently thank Mr. Fox, and which 
already has taken its place as an indispensable volume for those who practise in this 
branch of the law. 


W. F. Cu1pMan 
Montreal. 


The Doctrine of Unjustified Enrichment in the Law of the Province of 
Quebec. By G. S. CnHaures. (McGill Legal Studies, no. 2.) 
Toronto: Carswell Co. 1940. Pp. viii, 139. ($2.75) 


THE principle that no one should be permitted to enrich himself unjustly at the expense 
of another is now pretty well accepted in civil-law countries. In the codes of some 
countries it is laid down as a rule of general application. On the other hand, it is 
nowhere stated as a general rule in the Civil Code of Lower Canada and its model, the 
Code Napoléon, though it finds expression in numerous articles of both. In Quebec and 
in France it has been largely a creation of the authors and the courts outside the codes, 
a liberalizing doctrine open to a plaintiff who could find no specific text upon which to 
base his claim. It is the kind of fruitful doctrine, found sometimes in the civil law, 
which explodes the fiction that codified systems of law are static and inflexible. 

Mr. Challies’s book is the second of the McGill Legal Studies published under the 
Wurtele Bequest. It may be said at once that it reflects the greatest credit upon its 
author as well as upon the faculty of law of McGill University. The dearth of juristic 
writing in Quebec has led to what has sometimes seemed an undue dependence upon 
foreign authority. The McGill Legal Studies are important as the first co-operative 
attempt of which I know to examine the principles of the civil law in the light of Quebec 
conditions. Now that France and most of the civil-law countries have fallen on evil 
days, the importance of such studies as that under review is greater than ever. 

Traces of the principle that no one should be permitted to enrich himself unjustly 
at the expense of another will be found in the Roman law. But the Roman law does 
not appear to have accepted it as a rule of general application. Like the codes of 
France and Quebec, it limited itself to granting relief in a number of isolated cases where 
the element of unjustified enrichment was present. It remained for the modern doctrine 
and jurisprudence of France, and the codes of some of the other European countries, 
to generalize the principle. On what seem quite sufficient grounds, Mr. Challies is of 
opinion that it is also a general rule for the province of Quebec. 

The fact that the doctrine of unjustified enrichment is nowhere dealt with as such 
by the Code Napoléon or by the Quebec Code has given rise to a theoretical difficulty 
of some importance to the civilian. The Quebec Code provides quite definitely that 
there are five sources of obligations: contracts, quasi-contracts, offences, quasi-offences 
and the operation of the law solely. In other words, under the existing arrangement 
of the Code unjustified enrichment is not recognized as a distinct source of obligations. 
If it is a general rule that the person who has been unjustly enriched at the expense of 
another is under obligation to reimburse him, then the civilian is faced with the alter- 
native either of basing the obligation upon one of the sources mentioned in the Code, 
or of concluding that there are more than five sources in spite of the Code’s express 
provision to the contrary. Only as a last resort can the civil-law lawyer bring himself 
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to run counter to a text of his code. The ingenuity of French jurists, therefore, has 
been directed for a good many years towards reconciling the doctrine with the existing 
sources of obligations. Mr. Challies meets the difficulty by concluding, with some 
hesitation, that the legal basis of the rule is to be found in the quasi-contract, and lets 
it goat that. It would have been interesting to have his views on some of the implica- 
tions of this conclusion. 

He need not, I think, have been quite so hesitant. It is true that there are dif- 
ficulties in reconciling some of the rules laid down by the authors and the courts for 
the doctrine of unjustified enrichment with the provisions of the Civil Code on the 
quasi-contract, and it is also true that the whole conception of the quasi-contract as a 
source of obligations has been severely criticized in France. On the former point it 
need only be said that the difficulties are not insurmountable. This reviewer's feeling 
with regard to the latter is that it is not of fundamental importance what name is given 
to a juridical institution. Behind the two quasi-contracts mentioned specifically in the 
Quebec Code, and of those recognized by the jurists or the courts, is, directly or in- 
directly, the idea that no one should be permitted to enrich himself unjustly at the 
expense of another. This being so, does it really matter whether the cases in which the 
Quebec courts have applied the principle of unjust enrichment are classified as quasi- 
contracts, or whether the Code is revised to substitute unjust enrichment for the quasi- 
contract as one of the sources of obligations so that what the Code calls quasi-contracts 
may be re-classified as cases of unjustified enrichment? The important thing is to 
recognize that the situations in which the Code grants to a plaintiff a recourse based 
on the quasi-contract, and those in which the courts or the jurists have held that the 
plaintiff had a recourse in virtue of the doctrine of unjustified enrichment, have much in 
common and should be classified together. Having regard to the present arrangement 
of the Quebec Code, this can best be done by accepting the quasi-contract as the basis 
of the doctrine. The category of the quasi-contract will, of course, have to be carefully 
examined in any thorough-going revision of the Code that may be made in the future. 

Mr. Challies’s main concern is with the doctrine of unjustified enrichment as it has 
been built up by the jurists and the courts beyond and independently of the Code. It is not 
surprising, therefore, that the most detailed and also the most important part of his book 
is the chapter on the conditions for exercising the action dein rem verso, by which is meant 
in Quebec the action for the recovery of an unjustified enrichment where the right of 
recovery is not expressly recognized by a text of the Code. The author lays down five 
necessary conditions: an enrichment, an impoverishment, a causal connexion between 
the enrichment and the impoverishment, a lack of justification, and no indirect evasion 
of imperative rules of law. On these five conditions there has been fairly general agree- 
ment in France and Quebec, except that the fifth is sometimes expressed as being an 
absence of any other recourse. Mr. Challies advances cogent reasons in favour of 
allowing the action even where there are other recourses open to the plaintiff, provided 
only that no imperative rules of law are evaded, and in this reviewer’s opinion he is 
undoubtedly correct. 

Now that the conditions under which the doctrine of unjustified enrichment may 
be applied have been stated with authority, the term, actio de in rem verso, might very 
well be allowed to fall into disuse in Quebec. In the first place, it is misleading because 
the action as it is now understood has little in common with the actio de peculio et de 
in rem verso of the Roman law, as the author says. But, in addition, the days when a 
plaintiff could only succeed by bringing himself within one of the recognized forms of 
action have gone in civil, as well as in common-law countries. The Civil Code of Lower 
Canada is based on the idea of rights rather than actions. The question to be decided 
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in any particular case is whether the plaintiff had a right, not whether he had an action, 
because if he had a right it will follow automatically that an action will lie to enforce it. 

There is still another argument against the use of the term. The author has 
concluded that the doctrine of unjust enrichment is of quasi-contractual origin. In 
other words, the rights sanctioned by the actio de in rem verso, to use the traditional 
phraseology, are recognized by the two general articles introducing the chapter on the 
quasi-contract. They can be enforced because they have their source, if one may 
coin a term, in one of the innominate quasi-contracts. It would seem to follow, there- 
fore, that one should speak of the conditions for the existence of an innominate quasi- 
contract, rather than of the conditions in which the actio de in rem verso willlie. Todo 
so would, of course, mean a considerable break with tradition. This the author is not 
prepared to make, and in the present stage of legal development perhaps he is right. 

Mr. Challies’s book is the most thorough and complete study on the subject of 
unjustified enrichment yet to appear in Quebec and it fills a real need. It is scholarly 
and at the same time readable. The author has examined all the doctrine and juris- 
prudence in Quebec on his subject and a good deal of the French authority. He displays 
an acquaintance with the law of Germany, Switzerland, England, Louisiana, and several 
other jurisdictions. The reader will find here all the aids necessary for ready reference, 
a bibliography, a list of abbreviations, a table of cases, and an index. Throughout, the 
style is clear and logical. The book can be recuminended to all civil-law lawyers and 
to those in common-law jurisdictions who have an interest in comparative law. 


G. V. V. NICHOLLS 
Toronto. 


Traité de la brevetabilité: Le concept de cause et le brevet d’invention. Par 
A. CasaLonGa. Préface de M. J. PERCEROU. Paris: Librairie 
Dalloz. 1939. Pp. viii, 384. (75 frs.) 


Tuts is not an easy book for an English lawyer. Its main subject is the application 
to the rules governing the validity of patents of the idea of ‘‘cause’’ as applied to ordinary 
contracts. The word ‘‘cause’’ is one which has a long history. M. Casalonga first 
traces its varying and developing connotation from the days of the Roman lawyers 
onward. The conclusion reached is that it is synonymous with ‘‘but,’’ namely, the end 
sought by the contracting parties, but in certain aspects the word appears to be related 
to the idea of consideration in English law. M. Casalonga’s argument requires that 
the grant of a patent monopoly on the application of an inventor should be regarded 
as a contract, the state granting the monopoly in consideration of the disclosure by 
the grantee of his invention. ‘‘Le concept de cause’ is applied to the question of the 
validity of patents from the point of view of each of the parties to such a contract and 
in the light of the terms of the law of July 5, 1844, which still governs the grant of patent 
monopolies in France. The first and second articles of that law enact that every 
discovery or invention entitles the author to an exclusive right to exploit the discovery 
or invention, provided that it relates to new industrial products, or to new means, or 
the new application of old means, for obtaining an industrial result or product. The 
effect of these and other provisions of the law is discussed fully and with remarkable 
lucidity. Emphasis is laid upon the distinctions which must be made between the 
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novelty of a physical object, of a technical effect, and of an industrial result, this last 
particularly in relation to the scope of the monopoly granted. As an example M. 
Casalonga considers the case of a shell longer in one dimension than the other and 
designed to explode upon its nose striking the target. It is necessary that in flight the 
nose should remain in front, but a shell of this shape will tumble over and over unless, 
as an inventor discovers, it is made to revolve about its longer axis. He proposes that 
it should be made to do so by means constituting part of the shell itself. The questions 
which arise are: Does the device cause the shell to revolve as described? Does its 
revolution cause its nose to be continuously presented? Is a shell which so revolves 
new? Is the result an industrial one? Upon the answers to these questions depend 
the validity of the original inventor's patent, but assuming it to be valid, there arises 
the further question whether that inventor can prevent the later successful attainment 
of the same result by the rifling of the barrel of the gun from which the shell is dis- 
charged. To the solution of problems of this kind the ‘“‘concept de cause’’ is logically 
applied and the results of its application examined. A nice question relating to novelty 
which arises on the terms of French law is discussed at some length, and is specially 
referred to by Professor Pergerou in his preface. It is unfortunately too technical for 
comment here. In France, as elsewhere, there are many doubtful points in the law of 
patents which are far from having been satisfactorily resolved. Patent legislation must 
steer between two rocks: it should encourage inventors by providing for their receiving 
a reasonably adequate reward, but must at the same time avoid an undue restriction 
of industrial progress. The most striking difference between the French law and that 
of the English-speaking countries appears to be the difference in emphasis on ‘‘invention.”’ 
If in France the patent covers a new industrial product, or new means, or a new applica- 
tion of old means, to obtain an industrial product or result, the question whether the 
advance involves invention becomes of very minor importance, if indeed it does not 
disappear. M. Casalonga very politely points out that if the courts attempt to answer 
this question, arbitrariness on their part is almost inevitable. He suggests that ill- 
effects flow from the attempt, particularly in the United States, a suggestion which 
might have been put more strongly if he had had available the recently made analysis 
of the decision of those courts (Journal of the Patent Office Society, vol. 22, p. 507), and 
such a judgement as that of the circuit court of appeals for the second circuit reversing 
the judgement below and setting aside a patent for a new and useful combination on 
the short ground that in the court’s opinion ‘‘such permutations ought to remain open 
to the world at large; it requires no exceptional talent to call them forth”’ (United States 
Hoffman Machinery Corporation v. Cummings-Landau, (1940) 46 U.S.P.Q. 294). In 
England the old rule that a scintilla of invention is sufficient has at least not been 
forgotten, and in determining whether a scintilla was present the courts take the evidence 
of experts as to obviousness into serious account. The arbitrariness deprecated by 
M. Casalonga is observable in the judgements of the courts in Canada to an extent 
such that it is hardly possible to make in advance any useful conjecture as to the view 
on the point of invention which may ultimately prevail. Familiarity with M. Casa- 
longa's interesting analysis of the basic principles involved would be of great advantage 
here, since it would tend to confine within reasonable limits the aleatory character of a 
patent-right upon which M. Casalonga properly insists. 


O. M. BicGaR 
Ottawa. 
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The English Navigation Laws: A Seventeenth-Century Experiment in 
Social Engineering. By L. A. HARPER. New York: Columbia 
University Press. 1939. Pp. xvi, 503. ($3.75) 


Tuts is a book which cannot be mastered in a single perusal, nor could justice be done 
to it in anything short of a review article. It must suffice to say that it will certainly 
become the standard authority on the subject; students new to the field would be well 
advised to prepare themselves by chapters 1x and xiv in the Cambridge History of the 
British Empire, vol. 1, by Dr. C. M. Andrews and by Professor Violet Barbour’s article 
on “Dutch and English Merchant Shipping” in the Economic History Review, vol. II, 
no. 2. 

Mr. Harper wisely limits himself to a period of years, which roughly is 1650 to 1750, 
but the summaries on either side of the period, pre-1650 and post-1750, are admirable. 
Especially telling is his examination of the reciprocity treaties of Huskisson’s time and 
his critique of the dogmatic free trade of J. L. Ricardo and his school. Incidentally in 
the index under mercantilism there is a citation—‘‘fallacies of, 375,’’ and it is true that 
the phrase occurs on this page, but the whole page is an exposition of fallacies of free 
trade, under which the citation might well have been given. Mr. Harper also excludes 
fisheries, and this I think is to be regretted, because the two, navigation and fishing, 
dovetailed closely. 

For those who are already familiar with the detail of the navigation laws the most 
interesting part of the book is that in which the machinery of enforcement at home and 
in the colonies is expounded. The author has sufficient statistical evidence to be able 
to say again and again that observations were more important than infractions, and 
that the law was reasonably administered with due regard for the requirements of 
commerce and colonial feeling. Indeed, one gets the impression that it was after 1750 
that tact gave way to pedantry and inelasticity. 

Students of general history will turn to the regional studies: Asia, Africa, and 
America; Europe and the Levant; entrepét towns and timber lands; the coasting trade; 
the numerous references to smuggling (owling, etc.). Considering its prestige, the 
tonnage in the Indian trade was very small, say 2 per cent of the whole, whereas the 
commerce between England and America employed more than one-third of the English 
shipping engaged in over-sea trade (p. 272). I find the chapter on ships and seamen 
too heavily reduced; one wants some expansion of seafaring conditions, and perhaps a 
section on the press gang at work. Again one is grateful for appendix 1 (‘‘Brief Summary 
of the Laws of Trade and Navigation"), but as this summary is analytical, it would 
have been a great boon if the vacant page opposite page 387 had contained a chrono- 
logical table of the leading navigation acts from 1650 to 1854. 

The author's style is as good as his matter, and this can be best illustrated by one 
or two of his happiest phrasings: ‘‘The parliamentary history of the Staple Act of 1663 
stands as a monument to legislative capacity for combining diverse and unrelated 
topics’ (p. 59); ‘‘In short, the spice of private profit stimulated efficiency” (p. 79— 
this in reference to the farming of the customs); ‘‘Perhaps what human ingenuity could 
devise, human ingenuity could find a way to circumvent”’ (p. 97); ‘‘The authorities could 
more often lay their hands upon smuggled merchandise than upon the smugglers” 
(p. 111). Finally, there is a delicious quotation. Candidates for posts are to be 
‘“tunder such habits and circumstances of life that the salary or pay will be a competent 
and congruous subsistence to them” (p. 104). 

If one closes the book and tries to think of its main points, they are perhaps these: 
(i) The use of enumeration—various lists of enumerated commodities, which in admin- 
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istrative technique resembles the piecemeal extensions of the Factory Acts. (ii) The 
importance of diversification, as a key to navigation policy. This was Huskisson’s 
point when he revised them in the 1820's, with the United States in the room of Holland, 
as the country which was to be denied monopoly or privilege. (iii) The reasonable 
and consistent employment of the term mercantilism, to denote the trade policy and 
practice of seventeenth-century England, and not some all-embracing philosophy of 
economic power. (iv) The relative excellences of the ships of various countries—the 
cheap convenient flyboat of the Dutch, the fast and admirably designed French frigates, 
the dual-purpose boats of England, at once roomy and fightable, not so cheap as the 
Dutch, not so fast as the French, but giving full scope to seamanship. (v) Finally— 
and this point the author gradually develops with the subtlety of a crime novel—the 
success of the navigation acts from the English point of view, as tested by the purposes 
which inspired them. The author resumes this in what is virtually his closing para- 
graph; for the chapter entitled ‘‘Conclusion” contains comments on social engineering, 
which echo his interest as an American citizen in the new deal. ‘‘The Navigation Acts 
should be judged as we would judge any physical mechanism—with relation to the 
end it is designed to accomplish. Judged by this standard, the Acts were successful. 
When entrusted with the task of developing England’s maritime power, they were 
called upon to foster English shipping, to aid in training English seamen, to develop 
English shipbuilding, and to preserve English trade. The evidence demonstrates that 
they benefited England’s shipping, seamen, and shipbuilding. Her trade prospered 
and even gained, in comparison with that of her rivals. Different measures might have 
proved to be of greater benefit in advancing any one, but the secret of the Navigation 
Acts’ success was the degree to which they protected all the elements of maritime 
greatness’’ (pp. 377-8). 


C. R. Fay 
Cambridge. 


Los Modos de Iniciacién del Contralor Judicial de la Constitucionalidad 
de las Leyes en los Estados Unidos. By G. H. Jarrin. Los Modos 
de Iniciacién del Contralor Judicial de la Constitucionalidad de las 
Leyes en la Repiblica Argentina. By R. Pecacn. Buenos Aires: 
Ediciones de la Revista Universitaria “‘Jurfdicas y Sociales.” 1939. 
Pp. 45. 


Tue publication in a single monograph of these similarly-entitled studies, the former of 
which has been translated into Spanish and annotated by the author of the latter, 
represents a commendable, if rare, venture in the field of comparative law. It is 
regrettably seldom that eminently competent authors in their respective fields unite, 
as they have done here, to make available parallel analyses of an identical subject 
viewed under different legal systems. The present subject, notwithstanding the express 
limitation of its scope, is both timely and of exceptional interest to the legal profession, 
particularly of Argentina. The Argentine constitution is well known to have been 
closely modelled on that of the United States—‘‘poured in the mold”’ of the latter, to 
adopt a picturesque phrase of an eminent Argentine commentator (Gonz4lez Calderén, 
Derecho Constitucional Argentino (Buenos Aires, 1917-18), vol. I, at p. 296). The 
decisions of the supreme courts of the two nations in constitutional matters are con- 
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sequently generally held by the federal bench and bar of Argentina to constitute juris- 
prudencia (or case-law) of substantially equivalent authority. 

This result is not, however, without certain anomalies. Mr. Jaffin in his study 
demonstrates with discernment the great part which the traditional systems of the 
English common law and chancery have played in establishing the procedure whereby 
constitutional questions have been submitted to the determination of the courts of the 
United States. A little reflection should, moreover, satisfy any reader of Mr. Jaffin’s 
discussion who is familiar with the constitutional history of the United States that the 
form and very substance of the United States constitution depend, largely though not 
wholly by implication, to at least an equal extent on each of these inherited systems, 
(Cf. U.S. Constitution, art. III, sec. 2, ‘The judicial power shall extend to all cases, in 
law and equity, arising under this Constitution.’’ I have endeavoured to illustrate 
this point to Argentine readers in an article entitled ‘‘Constitucionalidad Comparada 
de Legislaciones Econémicas Modernas” in 13 Revista del Colegio de Abogados de Buenos 
Aires, at p. 251). Yet the common-law and equity practice of England, as these existed 
at the time of adoption of the United States constitution, are matters utterly alien to 
the law of Argentina, of which no Argentine court can be expected to take judicial 
cognizance. The potential difficulties of reconciling Argentine with United States 
constitutional interpretation or procedure would, in the light of these circumstances, 
seem evident. 

To this type of difficulty the study of Dr. Pecach in part addresses itself, pointing 
out that the Argentine constitutional provisions which correspond to those of the United 
States constitution quoted above are, less concretely, to the effect that the federal 
tribunals shall have jurisdiction over all cases arising under the constitution and the 
laws of the nation. It of course follows, since the framers of the Argentine constitution 
cannot be presumed to have had any knowledge of English equity practice, and since 
the injunction is without parallel in Argentine procedural mechanism, that the relief 
by injunction against an unconstitutional legislative enactment of which Mr. Jaffin 
speaks is denied to the Argentine petitioner. This isa result which Dr. Pecach deplores, 
as he does the absence in Argentine law of any provision permitting the rendering of 
declaratory judgements. 

With respect to the amendment of 1934 (28 U.S.C.A., sec. 400) whereby the courts 
of the United States have been empowered to render declaratory judgements, Mr. Jaffin 
speaks with enthusiasm. He believes that every judicial determination that indicated 
legislation is unconstitutional is in its essence, if not in form, a declaratory judgement 
and anticipates that proceedings under the enabling statute referred to will to a large 
extent replace more traditional types of procedure. 

In, this connexion a notable similarity is to be remarked between the law of Argentina 
as Dr. Pecach reports it and a finding in January, 1936, of the United States court of 
the western district of Wisconsin (New Discoveries, Inc. v. Wisconsin Alumni Research 
Federation, 13 F. Supp. 596, 599). The former says that under Argentine practice the 
handing down of a judgement which is in effect declaratory, where the parties to an 
ordinary action are in accord as to the facts and the court's decision is consequently 
limited to findings of constitutional law, is by no means unknown. The federal court, 
on the other hand (per Stone, J.) finds that in general proceedings for a declaratory 
judgement must be limited to cases where the facts are simple or stipulated, requiring 
nothing more than the interpretation of statutes or the construction of wills and con- 
tracts. This parallelism, whose fortuitous nature seems obvious, we think significant. 


F. BayarpD RIVES 
New York. 
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Limitations: Being a Treatise on the Time Limit on Actions in Canada. 
By E. L. WeAvER. Including notes on Prescription in Quebec ed. 
by A. E. Laverty. Toronto: Canadian Law List Publishing Co. 
1939. Pp. lxviii, 499. 


Tuis—it should be said at once—is a most valuable work. It fills a gap that has long 
existed in Canadian legal literature and will prove a boon to legal practitioners in all 
provinces. Mr. Weaver has collected and classified all the statutes and reported 
decisions in Canada relating to the time limits of actions. Problems of limitations by 
their very nature do not permit of leisurely search for their solutions. In practice, 
it is often necessary to give speedy advice on the vital question of when the writ should 
be issued, and frequently this advice depends on the particular provisions of the statutes 
of another province. For this reason it is most useful to have all Canadian statutes 
and decisions gathered together in one convenient place. To practitioners in the 
common-law provinces, the sections of the book dealing with the law of limitations in 
Quebec will be of special value, as this law is fundamentally different from that in the 
other provinces and, for this reason, is peculiarly difficult and worrying to the busy 
practitioner. Mr. Weaver accepts full responsibility for the statements of Quebec law 
but acknowledges his debt to Mr. A. E. Laverty of the Montreal bar for assistance in 
this regard. 

The book begins with a short introductory chapter giving the history and purpose 
of limitations statutes, and discussing such questions as the necessity of pleading the 
statute and the onus of proof in establishing a statutory bar to an action. The author 
then plunges into a description of the statutes dealing with limitations affecting real 
property rights. He continues with short chapters relating to assessment and taxation 
of land and to trustees and estates of deceased persons. There follows a lengthy dis- 
cussion of limitations in actions of contract and tort. This survey of the statutes and 
decisions appears to be nearly exhaustive. The only omission which this reviewer has 
been able to discover is the absence of reference to the limitation period of one year 
prescribed by the Water Carriage of Goods Act, 1936 (1 Edw. VIII, c. 49). The minor 
nature of such an omission only serves to emphasize the care and accuracy with which 
the author has performed his task. 

After itemizing the provisions in Canadian statutes that prescribe limitation periods, 
the author discusses certain equitable considerations affecting limitations and the rules 
which operate to suspend the running of time against a claim. The book concludes 
with an adequate index and two appendices—one, a comparative table of the statutes 
of limitations in the different provinces, and the other a table giving the notices required 
before commencing certain actions. 

Notwithstanding the value and usefulness of this treatise which have been em- 
phasized throughout this review, it should be pointed out that the book is a digest 
rather than a text-book. Indeed, the author in his preface makes it clear that his 
purpose was merely to collect the statutes and decisions in the various Canadian juris- 
dictions. He makes no attempt to discuss the principles which underlie the statutes 
or to examine critically any of the decisions. The book will be valuable to a counsel 
engaged in a case in which a difficult question of limitations law arises, by providing a 
list of the relevant authorities, but it will not give him the benefit of the author’s wide 
knowledge of the underlying jurisprudence of the subject. Perhaps it is not too much 
to suggest that, in future editions, the author should add critical comments to the 
exhaustive factual framework that he has assembled. 

Sorento. R. M. Fow.er 
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The Machinery of Justicein England. By R. M. Jackson. Cambridge: 
At the University Press [Toronto: Macmillan Co. of Canada]. 
1940. Pp. viii, 342. ($5.25) 


Mr. R. M. Jackson's book is admirable. It is a view of the actual machinery of justice 
as it operates today in England under the aspects of civil jurisdiction, criminal juris- 
diction, the personnel of the law, the cost of the law, special tribunals, the outlook for 
reform. Nowhere else is it possible to obtain such a succinct and competent account 
of the whole field and the wonder is that such a book has been so long in appearing. 
Doubtless the captious in the jurisdictions concerned may find in it errors in fact, in 
omission, in emphasis and indeed in conclusions; and doubtless many of these captious 
will belong to the self-satisfied and complacent in the profession. All that is only the 
concern of the Gentiles. What is of importance is to estimate the book as a whole, 
its purposes, its utility. First of all it isa great achievement. Whatever its defects for 
the meticulous picker up of factual crumbs, it is no small thing to have presented a 
a readable picture, fair, unbiassed, and reliable of an exceedingly complicated, tradi- 
tional, illogical, and cumbersome system. Secondly, the book is excellent for law 
students who ought to know as soon as possible as much about legal machinery as 
possible. Indeed the book in this connexion must be invaluable, for courses in the 
subject have all too often been festooned with the cobwebs of the ages. Thirdly the 
book is frank, outspoken, critical. Legal institutions, especially in the Anglo-Saxon 
world, have too long enjoyed a kind of mystical veneration, a primitive ancestor worship. 
Lip service has been paid to them from a thousand platforms, while the ‘‘priests’’ of 
the mysteries have acquired a smug self-conceit, and a ‘‘thank-God-that-I-am-not-as- 
other-men’’ assurance which have made law and its institutions more and more suspect 
by citizens. Mr. Jackson's volume will do something of tremendous value if it lets 
daylight into dark corners, deflates professional conceit, and makes reality a substitute 
for medieval obscurantism. This does not mean that it belongs to the lurid literature 
of journalism. Rather is it the honest, well-informed ‘‘view and review’’ of the legal 
system by a member of the profession who is acutely aware that in a disintegrating 
world, law and all its ramifications—teaching, practising, courts, lawyers, judges, etc.— 
are under fire, and that they can only survive as servants of society in an atmosphere 
of sound well-informed criticism. ‘‘The law'’ must leave behind it all the things that 
have so easily beset it and be content to walk in the daily ways of men of whom it is 
the servant, although most of them are thoroughly scared of it—the old butler with too 
much power in the family. Will the day ever come when such a book will appear on 
the machinery of justice in Canada? There is no use talking of law reform, until we 
realize what is actually going on; and this we shall not do until society has the courage 
to ask its law system to give an account of its stewardship. 


The Law in Quest of Itself: Being a Series of Three Lectures Provided by 
the Julius Rosenthal Foundation for General Law, and Delivered at the 
Law School of Northwestern University at Chicago in April, 1940. 
By L. L. FULLER. Chicago: Foundation Press. 1940. Pp. x, 147. 
($2.00) 

FoR many years, proponents of legal positivism have had things very much their own 

way. In English and Canadian schools, the influence of Austin, though often denied, 
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was profound; and it must not be forgotten that for bench and bar it is not so much the 
theories of today that govern, but those of the class-room of at least a generation ago. 
In the United States the same influence was felt, albeit with a cross-current from con- 
tinental sources. In constitutional questions, the ‘‘inescapable’’ nature of the Boden- 
Hobbes-Austin proposition, that sovereign power is incapable of limitation, has been 
accepted as axiomatic, though strange have been the efforts to make the theory fit 
the facts. The implications of a positivist doctrine of the trinity—law, state, sovereign— 
have not, in any serious way, been challenged until these last hours of stark realities. 
More modern schools, positivist still in their orientation (and potent in their influence 
upon student and new-fledged graduate), diverge into two camps, one of which, typified 
in America by such writers as Bingham and Llewellyn, has become realist, behaviourist; 
the others, the Vienna school, which has many adherents in America, has followed 
Kelson into the frigid atmosphere of a jurisprudence of norms. In a war which has 
brought disaster to so many of our institutions, these theories are put severely to the 
test. 

The wave of positivist philosophy has had as its concomitant an astonishing revival 
of the concept of natural justice. This is not something entirely to be welcomed. In 
its cruder aspects, the revival finds voice in the pamphleteering of the Neues Akademie 
fiir Deutsches Recht and in the stereotyped outpourings of Mussolini's docile jurists; 
but, in another aspect, natural law finds articulate expression in the aims and ideals 
of those who speak for the great democracies. When we are set to secure ways and 
means for preserving our liberties, we are not content with the s of law, and we concern 
ourselves with the ought. We must not rest upon purely pragmatic solutions. We 
must somehow come again to believe, as Professor Fuller tells us, that reason can have 
something to say concerning legal and social institutions. ‘Some minimum faith in 
ideas is necessary to give practical significance to the doctrine of free speech and free 
thought. Only when this faith is re-established will the field of autonomous order be 
able to expand. Only in this way can major readjustments in our social structure be 
accomplished peaceably. Only so can our ideologies be brought into harmony with the 
needs of our times.’’ The reviewer has attempted to suggest Professor Fuller's attitude 
towards the problem of a choice between natural law and legal positivism; but it is 
quite impossible to convey an impression of the clarity of thought and grace in language 
that characterize this significant and timely little book. 


F, C. AULD 
Law Building, University of Toronto. 


Kingship and Law in the Middle Ages. 1. The Divine Right of Kings and 
the Right of Resistance in the Early Middle Ages. 11. Law and 
Constitution in the Middle Ages. By F. KERN. (Studies in Mediae- 
val History, IV.) Trans. with an introd. by S. B. Crimes. Oxford: 
Basil Blackwell. 1939. Pp. xxxii, 214. (12s. 6d.) 


Tuts volume is a translation of two important essays by Professor Kern of the Uni- 
versity of Bonn, the first on the divine right of kings and the right of resistance in the 
early middle ages, first published in 1914, the second on law and constitution in the 
middle ages, published in 1919. They were important and original contributions to 
the history of medieval monarchy, though not quite as original, perhaps, as Dr. Chrimes, 
the translator, seems to suppose. In the end, Professor Kern’s greatest service may 
prove to be simply his insistence on the well-established traditions of the medieval 
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state,—its foundation on justice, the supremacy of the law and the co-operation, with 
reciprocal rights and duties, of the monarch and folk in maintaining the law. These 
facts Professor Kern admirably sets forth, tracing the ingredients of medieval kingship 
through all the intricacies of early Teutonic traditions on the one hand, and Christian 
and patristic political theory on the other. 

His emphasis on the right of resistance as a great formative principle of the medieval 
political tradition, which was perhaps the most important of his original contributions, 
may, on the other hand, be thought by some to have been carried too far. It has led 
to an under-emphasis of the complementary medieval tradition, still more important 
and fruitful, of co-operation between ruler and subject. It is, for example, to this and 
not to the tradition of resistance as suggested by Professor Kern (p. 131) and Dr. 
Chrimes (p. xxv) that many would assign the origin of parliament. Nor has the embodi- 
ment, in this connexion, of the right of resistance in clause sixty-one of Magna Carta 
quite the significance in the growth of the English constitution which Professor Kern 
suggests. It did not provide a new starting-point for constitutional development 
precisely because it was the outcome of the less fundamental constitutional tradition. 
The line of advance lay, through co-operation in the magnum concilium, to the parliament 
of Edward I. 

English evidence has, indeed, an important place in Professor Kern’s thesis; but 
it is doubtful how far, taken from its proper background, some of it has been properly 
assessed. Conversely, it is questionable how far some generalizations can be reconciled 
with all the evidence for the different medieval states. The influence of the church, 
for instance (e.g., p. 97) was universal and profound; but can it be generally evaluated 
on the basis of evidence drawn largely from the Germany of Otto I and Henry IV? 
Despite Dr. Chrimes’s strictures on the insularity of English constitutional historians, 
they may well have to risk his further displeasure by insisting on the insular peculiarities 
of the English medieval constitution. They would find some support in English 
constitutionalists like Brunner, Liebermann, Vinogradoff, McIlwain, and Petit-Dutaillis. 

Dr. Chrimes’s introduction to the volume, lively and stimulating though it is, 
is not equal to the level either of the essays of Professor Kern or of his own excellent 
translation. It is doubtful if it was the place to advocate highly controversial views 
of what constitutional history should be, or to attempt to infuse us all with his own high 
but, possibly, in this connexion, excessive regard for the importance of the study of law. 
However, no lawyer and no constitutional historian should overlook this volume. There 
is no question whatever as to the general importance of Professor Kern’s work. The 
only matter for regret is that there can be but infrequent repetition of such work, and 
none of such conclusions, in the Germany of today. 

B. WILKINSON 
University of Toronto. 


Handbook of Admiralty Law in the United States. By G. H. RoBInson. 
(Hornbook Series.) St. Paul, Minn.: West Publishing Co. 1939. 
Pp. xiv, 1025. ($5.00) 

PROFESSOR ROBINSON has supplied us with a lucid and interesting handbook upon an 

obscure and difficult topic. For the American student particularly, the approach to 

the study of admiralty law is complicated by problems of constitutional law and conflict 

of laws. He has first to observe that the court of admiralty is one of the few rivals to 

the common-law courts which the common-law lawyers failed to destroy. Hence in 
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both the United States and the British Empire, courts of admiralty exercise a limited 
jurisdiction which is concurrent with that of the common-law courts. In the United 
States this jurisdiction has been, by the federal constitution, entrusted to federal courts, 
so there are no state admiralty tribunals. The federal constitution has also been inter- 
preted as bestowing upon congress the power to legislate on admiralty matters. The 
symmetry of the picture is marred, however, by an overlapping power accorded to 
state legislatures which enables them to make a limited contribution to admiralty law, 
in the absence of congressional legislation. According to the supreme court, there is a 
field of ‘‘maritime but local’ matters. Within this field congress has the power to 
change the law, but if congress has not acted, the states may make their own rules for 
cases occurring within their respective territories. State statutes (but apparently not 
state common-law rules) are applied upon ordinary choice-of-law principles within the 
maritime-but-local field. In the maritime-but-not-local field, congress has exclusive 
legislative power. 

These preliminary problems are fully explained by the author. He also devotes a 
good deal of attention to conflict-of-laws questions which are frequently neglected by 
writers upon admiralty law. In some instances, however, the author seems somewhat 
indifferent to the social interests which conflict-of-laws principles are designed to protect. 
He accepts with complacency the decision in Galef v. United States, (1928) 25 F. (2d) 134, 
although it is sharply at variance with basic conflict-of-laws principles, and with the 
supreme court's decision in Slater v. Mexican Nat. R. Co., (1904) 194 U.S. 120; 24 Sup. 
Ct. 581. He admits that the decisions upon maritime liens are in conflict but does not 
attempt to show which solution would be more consistent with choice-of-law policies. 

The chapter on high-sea collisions reveals an interesting divergence between British 
and American theories. In dealing with maritime litigation, both British and American 
courts accept, to some extent, ordinary choice-of-law principles. Thus a collision in 
foreign territorial waters will, subject to the usual limitations regarding local procedure 
or policy, be adjudicated according to the foreign law. But there is an ancient tradition 
of the admiraltycourts which militates against the application of choice-of-law principles. 
This is the tradition that the sea law of all civilized nations is uniform. While certain 
interesting similarities may be found and traced back to a common historical source, 
there is great disparity between the modern laws of sea-going nations. But the ancient 
tradition exercised considerable influence upon the minds of nineteenth-century judges. 
In obedience to it they were apt to decide foreign cases, not according to foreign law 
selected by choice-of-law principles, but according to their own conceptions of the 
so-called universal maritime law. In cases of collisions upon the high seas, British 
courts always apply British maritime law, regardless of the laws of the ships concerned. 
But the American courts, more conflict-of-law conscious, are still seeking a choice-of-law 
solution. If the ships are of the same nationality, they will adopt that common law. 
What they will do if the ships’ laws are different is apparently not yet clear. Professor 
Robinson seems to favour a reference to the law of the ship carrying the person or thing 
injured. 

Throughout the work the author makes appropriate references to the British 
decisions. The references are not, however, as numerous or as complete as they might 
be. Whilst a thorough discussion of the differences between British and American law 
would not be possible in a ‘‘hornbook,"’ additional reference in the foot-notes would 
not take much space and would be interesting for the advanced or specially curious 
student. For instance, the author discusses (at p. 436) the important decision of the 
supreme court of Canada in The Strandhill, [1926] S.C.R. 680, dealing with the effect 
of a foreign maritime lien. But he says nothing regarding the conflict between this 
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case and the English line of cases which are not cited (The Milford, (1858) Swabey 362; 
The Tagus, [1903] P. 44; The Colorado, [1923] P. 102). 

Professor Robinson is to be congratulated upon the style and method of his book. 
He does not proceed, like so many text writers, to lay down sweeping generalities, tossing 
out, in a foot-note, a handful of authorities whose support is merely inferential and 
sometimes far-fetched. His cases are, for the most part, carefully analysed and classified 
according to the factual problems which they present. The work should be popular 
with students for the style is breezy and entertaining. It also reflects the practical and 
sociological trend of legal studies in the United States. The author is not merely 
content to state what the courts have decided—he makes a commendable effort to 
explain, so far as he can, the effects of these decisions upon the maritime industry. 


Morratt Hancock 
Law Building, University of Toronto. 


Contracts for the Benefit of Third Persons. By A. M. Fintay. London: 


Sweet & Maxwell [Toronto: Carswell Co.]. 1939. Pp. xii, 150. 
(10s. 6d.) 


THERE is a decided tendency in modern American legal studies to minimize the signifi- 
cance of general principles and broad, inclusive conceptions. Judicial decisions, we 
are told, should be studied and compared in relation to the factual problems which 
inspired them. To try to subsume them under some sweeping maxim or reconcile 
them with it is barren labour. Nevertheless the general principles and maxims continue 
to make their appearance in judicial opinions. Their influence upon the judiciary and 
the profession may be elusive but it is none the less real. If our study of legal phenomena 
is to be truly realistic we must still consider the broad aphorisms of our cult, though 
we do so with scepticism. 

Dr. Finlay’s monograph shows a nice regard for the significance of both factual 
problems and legal theories. In his opening chapters he considers the various formal 
theories which have been used from time to time by English courts in explaining their 
decisions upon the instant problem. When a plaintiff seeks to enforce a contract for 
his benefit, to which he is not a party, he is blocked by the theory of consideration. He 
has given no consideration to the defendant. To meet this objection, English courts 
have upon some occasions introduced doctrines of trusteeship and agency which they 
used to justify a recovery by the plaintiff-beneficiary. At other times, they have allowed 
the plaintiff beneficiary to fail. 

Obviously there may be very sound and practical reasons why, in the case of certain 
types of contracts, a person who has not given any consideration for the benefit which 
he hopes to derive from the performance of a promise should not be permitted to enforce 
it. And om the other hand there may be certain types of contracts which such a person 
ought to be allowed toenforce. Hence Dr. Finlay, quite properly if we may be permitted 
to say so, discusses the position of a non-party beneficiary in relation to various specific 
types of contracts; mortgagors’ indemnity contracts, bills of lading, and certain kinds 
of insurance. He discusses in some detail the interesting and important modern problem 
of irrevocable credit arrangements between buyer and banker for the seller's benefit. 
The suggestions of the Law Revision Committee are also considered and criticized. 

No attempt is made, of course, to give any general pronouncement either for or 
against the non-party beneficiary. But the almost inescapable inference from the 
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whole discussion is that English courts have been too much influenced by the orthodox 
doctrine of consideration which Lord Haldane stated with such dialectical force in 
Dunlop v. Selfridge, (1915] A.C. 847. Asa result they have shown rather less generosity 
to the non-party beneficiary than social policy would, in at least some instances, appear 
to require. 


Morratt Hancock 
Law Building, University of Toronto. 


Das Talmudische Recht: Auf den verschiedenen Stufen seiner Entwicklung 
mit dem rémischen verglichen und systematisch dargestelli. Sachenrecht. 
By S. Rusin. Wien: Druckerei-und Verlags-A.-G. Ig. Steinmann. 
1938. Pp. 253. 


Tue author has planned a study of talmudic law to be embraced in three volumes. The 
first volume has already appeared under the title, Das Talmudische Sklavenrecht; the 
second which is before us is to be followed by Das Talmudische Personenrecht. The 
purpose of the project is first, to bring the talmudic legislation into a scientific arrange- 
ment in harmony with modern method thereby making its treasures available to con- 
temporary legal science; secondly, to institute a comparison of the talmudic material 
with the relative parts of Roman law; and thirdly, to demonstrate in the process that 
the talmudic instrument is unsurpassed by any other in content, that its creators are 
to be set beside the greatest jurists of all time such as Sabinus, Proculus, Celsus, etc., 
and that at the same time it is superior to all others in respect to the ethical spirit which 
penetrates it. In four chapters, dealing respectively with property, ownership, original 
and derivative acquisition, the author disentangles from the mass of talmudic tractates 
and their sections the material pertinent to the subject in its several divisions as com- 
monly recognized in modern legal science. At the end of each chapter there are extensive 
notes inclusive of references, citations, and expositions of maxims from the Talmud and 
the later codes of Maimonides, Asher, and Karo, and from Roman law. As the space 
devoted to these notes constitutes about one-half of the whole material, and as Dr. Rubin 
shows himself not only competent but expert in finding his way through the mazes of 
his subject, his work is a valuable source of reference supplementing such a work as the 
digest of Rabbi Isaac Herzog, The Main Institutions of Jewish Law. 
The conception is not a new one. As early as the fourth century we meet an 
attempt to compare the two systems of law in a little treatise, Lex Dei, sive Mosaicarum 
and Romanarum Legum Collatio. But in these times the approach to the subject should 
be radically changed in the light of our new and growing knowledge of ancient codes 
and of the interactions of these cultural instruments. The assumption, therefore, that 
the talmudic doctors developed their legal structure independently in water-tight 
compartments is unwarranted by the facts. One must beware of arguing in a circle. 
The numerous parallels between Jewish and Roman law instead of proving the unique- 
ness of the legal genius of the Tannaim and the Amoraim or of their equality with the 
Roman lawyers may do no more than demonstrate in certain respects that a stream 
rises no higher than its sources. I need only quote the words of Leopold Wenger (1927): 
“Ein weiteres noch viel zu wenig durchforschtes Kapitel fiir sich bildet das jiidisch- 
talmudische Recht und die méglichkeit seiner Beziehungen zum hellenistichen und 
rémischen Recht."’ More than once it has been pointed out that a study of Philo’s 
De Specialibus Legibus affords an easy springboard for such an investigation, since 
Philo in discussing Jewish law adjusts it to the reality of Jewish life in Egypt by accom- 
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modations to Greek and Roman practices, and in his expositions shows indirectly how 
the Jewish courts could be penetrated by Gentile jurisprudence. The well-known and 
much debated maxim of Mar Samuel (180-257), ‘‘the Law of the Kingdom is the Law," 
indicates at least that the Jewish jurists took cognizance of contemporary courts and 
practices of the goyim. The simple fact that the post-talmudic jurists in dealing with 
easements employed shi badtm which is an artificial translation of servitutes bespeaks 
much. A similar development is to be seen in the growth of the Islamic figh under the 
influence of foreign legislation, amongst others that of the Roman-Byzantine, and in 
the modern adjustment of Muhammadan tradition to western jurisprudence in countries 
such as India. 

Nor is it right in these days to give regard to the artificial division of legal systems 
into two groups, oriental and occidental. The theory that the recognition of the 
independence and freedom of the individual is a mark of the western group and that 
therefore the Talmud is to be disassociated from the oriental in which the individual 
has no right independent of the caprice of a divine or human overlord can no longer 
be maintained. The recently discovered Hittite laws show in respect to slaves as fine a 
sympathy for natural human rights as any ancient code oriental or occidental, and 
carry it out in legislation more extensive than the Hebrew. While freely admitting 
that Hebrew codes so far as they survive are unique in the extent to which they are 
governed by religious ideas and objectives, we must recognize that all codes have a 
pragmatic purpose and that their differences do not spring from their relations to a 
meridian but to factors created by environment, tradition, and cultural conditions. 
They all show that there is in man a spirit which is a candle of the Lord. The Talmud 
is one of them. 


W. R. TayLor 
University of Toronto. 


Philo and the Oral Law: The Philonic Interpretation of Biblical Law in 
Relation to the Palestinian Halakah. By S. BELKIN. (Harvard 
Semitic Series, vol. XI.) Cambridge, Mass.: Harvard University 
Press. 1940. Pp. xiv, 292. ($3.50) 


THE author has made an examination of Philo’s De Specialibus Legibus in order to 
determine whether there was an interdependence between Hellenistic Judaism in 
Alexandria and Palestinian Judaism in respect of law and practice. Beyond the purely 
legal study there lies the historical and social interest in a comparison of Jewish life in 
Palestine with that in the Egyptian community. Professor Belkin is convinced as a 
result of his investigations that the differences between Philo’s laws and the Palestinian 
Halakah have been exaggerated, and that consequently the influence of Greek and 
Roman jurisprudence on Jewish courts outside of Palestine has been over-estimated. 
‘‘When Philo’s law differs from the Tannaitic or Amoraic Halakah this does not neces- 
sarily mean that he based his laws on non-Jewish sources or that the Jewish communities 
in Egypt had a different code of law but that he may represent the earlier Tannaitic 
tradition.’’ He disagrees on good grounds with Juster’s opinion that the Jews had no 
courts in Alexandria, though he is aware that the extent of the competence of these 
courts is not clear. While admitting that there are certain passages in Philo which 
reflect the practices of Greek and Roman courts, e.g. the administration of an oath toa 
judge before he decides a case, which is a practice entirely unknown in biblical and post- 
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biblical literature, and that certain laws are explained in Greek and Roman terminology, 
he holds nevertheless that most of the material in the Philonic laws has close affinities 
both in principle and in substance with Palestinian tradition. 

The problem is important because it is related to the larger one of foreign influences 
on the whole course of post-biblical Jewish law. In order to arrive at a fair estimate 
of the measure of foreign influences in the Philonic laws it is necessary to read along 
with the work before us an earlier one (1929) by E. R. Goodenough, The Jurisprudence 
of the Jewish Courts in Egypt, in which it is maintained that the jurists of the Alexandrian 
courts owed much to Greek and Roman precedents. Unfortunately neither writer gives 
any attention to a discussion of the reasons why Philo selected certain laws for his . 
exposition and omitted others. If presumably his taste was offended by some of them, 
then obviously we should inquire what influences were forming his tastes. In support 
of his contention Professor Belkin has exhibited greater familiarity with the pertinent 
literature than restraint in selection and in argument. His case is not helped by the 
multiplication of material which so far from proving Philo’s acquaintance with the 
Palestinian Halakah establishes only the dependence of both on the common biblical 
source, e.g. the discussion of shelaémtm (the author here needs to revise both his philo- 
logical and biblical approach to the matter), penology in reference to slaves (pp. 90 ff.), 
the instruction to judges (p. 179), an instance of the superiority of the Palestinian 
interpretation to the Philonic. The passages selected to prove Philo’s acquaintance 
with Hebrew do not contribute much to the argument, since in certain of them, e.g. 
Num. 35; 31-32, Ex. 32:29, Deut. 22: 13-18 (cf. N.T. use of masdebw), the LXX is 
sufficient to account for Philo’s paraphrases. Philo’s interpretation of proper names 
in Genesis would be more fruitful ground to work for this purpose. 

In general it has been made clear by Professor Belkin’s work that Palestinian 
Judaism and Hellenistic Judaism were not sharply divided cultures. Just at this point 
in our historical and literary investigations of the Judaism of the Diaspora this fact so 
frequently unstressed needs to be emphasized. But in the emphasis there must be 
due regard for the diversities within the common Judaism. There are sound and ample 
evidences that in the exposition of certain Jewish laws, e.g. those on murder, the lex 
talionis, and oaths, Philo shows that the Alexandrian Jewish courts with which he was 
acquainted were adapting themselves to Greek and Roman jurisprudence. Further, 
even when in certain instances Philo and the Palestinian Halakah agree, there remains 
the possibility that both were subject to outside influences. At the present time the 
Tannaitic and Amoraic legislation needs to be frankly investigated from this point 
of view. 


W. R. TayLor 
University of Toronto. 


Parliament. By W.1. JENNINGS. Cambridge: At the University Press 
[Toronto: Macmillan Co. of Canada]. 1939. Pp.xiv, 548. ($7.00) 
The Constitution of England from Queen Victoria to George VI. By A.B. 
KEITH. 2 vols. London: Macmillan and Co. [Toronto: Mac- 
millan Co. of Canada]. 1940. Pp. lvi, 485; x, 515. ($9.00 the set.) 


THESE two studies of English institutions, different as they are in scope and in content, 
are treatments which supplement each other in a most useful way. The two volumes 
by Professor Keith are primarily designed to show the changes in the English system 
of government during the past century. They deal with the alterations which have 
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taken place in the organization and functions of the executive, legislative, and judicial 
powers, and with the present relations between the state and the individual citizen. 
Dr. Jennings’s volume is a part of a comprehensive study of English institutions—a 
work which he initiated some three years ago with his volume on Cabinet Government, 
and which he plans to complete with further studies of other aspects of English govern- 
ment and politics. 

It might be expected, therefore, that Dr. Jennings would provide merely a fuller 
treatment of a topic to which Professor Keith devotes about two hundred pages. 
Actually, the difference between the two works is far more fundamental. It rests upon 

. a wide difference in basic approach. Professor Keith looks at parliament or the cabinet 
or the courts of law as institutions in themselves, whose details of structure and methods 
of working are his chief matters of concern. Dr. Jennings deals with parliament as one 
aspect of the organized life of the community which can only be understood in relation 
to the community of which it is an expression. Both attitudes are legitimate and both 
treatments are useful. But where Professor Keith gives us a factual summary, Dr. 
Jennings offers a broad analysis, not merely of the nature of the parliamentary system, 
but of the dynamics which make that system work. 

There are a number of points which both writers stress and on which both are in 
agreement. In some cases they are points familiar enough to the specialist but not 
always appreciated by the wider public, partly because they represent features to which 
the classic conception of English government no longer applies. The most obvious is 
the point that the chief purpose of a modern general election is not to choose individual 
members of parliament, but to choose a prime minister—a function which not only 
Bagehot, but later writers, attributed to the house of commons. Another is the impor- 
tance of the question period in giving expression to public opinion or maintaining a 
check upon the ministry—an importance which has grown as the older check, the 
possibility of overthrowing a ministry by an adverse vote, declined with the growth 
of party solidarity. Still another feature—worth remembering in times when the 
uninstructed clamour for the elimination of party divisions—is the necessity of an 
opposition in parliament, if only in order that an alternative government may be avail- 
able. ‘‘The Opposition,’ says Dr. Jennings, ‘‘is not just a nuisance to be tolerated, 
but a definite and essential part of the Constitution’’ (p. 144); and this particular point, 
from which so many features of parliamentary life inevitably follow, is one on which 
he insists repeatedly throughout the book. 

The title of Professor Keith’s book might suggest that it was primarily an historical 
treatment. This, however, is not quite true. His chief concern is to describe the 
essential working of the constitution as it is today. This does in most cases involve a 
measure of historical treatment, particularly in dealing with the evolution of the fran- 
chise; and in his chapters on the house of lords he finds a place for an outline of the 
Irish question and its constitutional implications. But the author writes as a lawyer 
rather than as an historian, and his model is Anson rather than May. This is true of 
Dr. Jennings as well; but he also has a thoroughly sound historical perspective, and he 
constantly draws his illustrations, as he did in Cabinet Government, from the develop- 
ments of the past century. 

If Dr. Jennings has a model, however, it is almost certainly Bagehot. It is, of 
course, nearly impossible to discuss the broader implications of modern constitutional 
development without some reference, direct or implied, to Bagehot's brilliant treatment. 
But Dr. Jennings in many respects shares Bagehot’s approach, and particularly his 
appreciation of the realities which underlie the surface forms. His discussion of the 
importance of personal contacts or the activities of the party whips, or his enlightening 
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chapter ‘‘Who Makes the Laws?”’ are only a few of the recurrent examples of his sense 
of fundamental reality. He keeps clearly in view the fact that parliament is a thoroughly 
human institution—and incidentally an extremely hard-working one—and his descrip- 
tion of its varied tasks and of the detailed stages of procedure is coloured throughout 
by a welcome awareness of this fundamental fact. 

Dr. Jennings’s treatment, in consequence, is to a considerable extent analytical, 
as compared with the basically factual approach of Professor Keith. His approach is 
fresher, and his discussion—in spite of its frequent and unavoidable concern with the 
technical aspects of procedure—is far more readable by a layman. Professor Keith— 
perhaps rightly—takes it for granted that anyone who reads his pages will be familiar 
with most of the leading cases, and he is content to mention them by name. His 
sentences, often careless in construction, are not always clear, particularly in their use 
of relative clauses. He can write without a qualm that ‘‘In standing committees the 
sitting is usually in the morning” (p. 339). In contrast, Dr. Jennings's style is not only 
clear, but frequently pungent; and in his brilliant concluding chapter on ‘‘Parliamentary 
Democracy”’ it has a felicitousness of which Bagehot himself need not have been ashamed. 


EpGar McINNIS 
University of Toronto. 


Leviathan and the People. By R. M. Maclver. University, La.: 
Louisiana State University Press. 1939. Pp. x, 182. ($2.00) 


Tuts brilliantly written essay constitutes a valuable addendum to Professor Maclver’s 
Modern State. To the former statement of his political philosophy it provides nothing 
new in principles, for here again we have his significant distinction between the com- 
munity and the state and the state and the government, his emphatic claim that the 
full life for the individual is found in many associations and not merely within the state, 
and an even more vigorous exposition of the base of his political analysis; viz., ‘‘every- 
thing that happens can claim necessity, but men live by values.’’ The freshness of the 
essay is to be found, not in the substance of the political theory, but in its brief re- 
statement in terms of the contemporary clash between democracy and totalitarianism, 
which was not so obvious when the Modern State was published. The distinctive traits 
of democracy dwell in those features which always to Professor Maclver characterized 
the state that was adjusted best to the needs of the modern community: it refrains 
from an attempt to dominate the individual in all the comings and goings of his life, 
and it thrives through the operation of conflicting opinions. By contrast the totalitarian 
state recognizes no sector of the individual life free from its demands. In the name of 
“co-ordination” it extends its control to the school, the press, youth associations, labour 
organizations, literature, art, and religion, and is ‘‘the sworn enemy of the freedom of 
thought and of discussion which is the breath of all intellectual life.’ In his treatment 
of the liberal-democratic state Professor Maclver repudiates the older liberalism, which 
had leaned to laissez-faire, on the obvious ground that it is outmoded by the progress 
of modern industrialism. The centralizing forces in economic life combined with the 
delicacy of the mechanisms of economic adjustment make control by the state imperative. 
And herein is a challenging issue with which the author perhaps does not adequately 
deal. If in the economic sphere steam, electricity, machinery, and applied science have 
forced the pace towards centralization and a kind of economic totalitarianism, how can 
the political system of democracy remain unassimilated to the economic change? It is 
easy to say that the struggle of free political parties for power must remain secure. 
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But how can this struggle continue without jeopardizing the efficiency of the ‘‘controls’”’ 
exercised over the economic system? Professor Maclver is well aware of the problem. 
He admits that democracy may express itself in other than parliamentary forms, and 
indicates how the necessities of administration have created boards and commissions. 
He realizes that “‘if this process continues, parliaments and congresses may cease to be 
the main centers of national life."" He nevertheless assumes without explaining that 
the political liberty which he extolls can survive. We hope that his assumption is 
right, but we can understand those who doubt that a state engaged in elaborate regula- 
tion of economic activity can still flourish on the free play of conflicting opinions. This 
essay is to be strongly recommended to students of law and to all other citizens who 
would understand the struggle of social values which characterizes our age. 
A. B. 


WT. he Administration of Paris and Montreal: A Comparative Study. By 
A. J. Pick. Preface by J. C. Hemmeon. (Guy Drummond 
Publications.) Montreal: McGill University. 1939. Pp. 208. 


Tuts study devotes eighty-one pages to a survey of the municipal government of France 
and the administration and finances of Paris; the remaining one hundred and eight pages 
discuss municipal government in Canada, an analysis of the financial aspects of admin- 
istration in Montreal, and a brief chapter of general comparisons between French and 
Canadian municipal practice, with observations on the methods of local rule elsewhere 
thrown in. The research is careful and comprehensive, and the writing clear and direct. 
While the book is a welcome addition to the all too scanty literature on Canadian civic 
government, it is unfortunate that Mr. Pick did not devote his entire volume to the 
administration of Montreal. His application of the comparative method is not emi- 
nently successful for the obvious reason that it is almost impossible to compare profitably 
two such divergent cities as Paris and Montreal. The attempt results in the book 
becoming virtually two separate essays within a single binding—one on Paris and the 
municipal government of France (an interesting essay in itself); the other on Montreal 
and municipal government in Canada, with the more obvious contrasts and comparisons 
reserved for a concluding chapter. There is little logical contact between the two essays 
beyond the fact that they both deal with civic government. As Mr. Pick points out, 
modern France has had no influence on municipal institutions in Canada; nor from his 
analysis does it seem that any considerable borrowing is possible, unless perhaps the 
scheme of the Department of the Seine is applicable to the Island and City of Montreal. 
Doubtless as a consequence of the space devoted to Paris, Mr. Pick has omitted some 
significant phases of the administration of Montreal and especially those political 
processes that affect the quality of administration. The emphasis on the issues of 
assessment and taxes is to be expected, but it would have been valuable to have attention 
drawn to some matters which lie beyond finance although they have important effects 
on it. What, for example, is the influence on policy and administration in Montreal 
of party organizations? What type of men reach civic office, and what associations 
enable them to reach the top? It may seem rather carping criticism to suggest omis- 
sions, but the book even as it is deserves a generous welcome, for it helps to fill a portion 
of a large gap in our literature on Canadian government. 


A. B. 
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The Story of the Political Philosophers. By G. Catiin. New York, 
London: McGraw-Hill Book Co. 1939. Pp. xviii, 802. ($4.00) 
(Trade ed. $5.00) 


THis volume is an attempt at both a history of political philosophy and a philosophy 
of political history. Mr. Catlin seeks to show that the empirical tradition of political 
philosophy has been largely an Anglo-Saxon tradition and that a return to empirical 
political thought is a necessity for sane political thinking today. He argues that the 
empirical tradition may lead both toa new realist political science and to a new humanist 
political philosophy, and he discerns the beginnings of both in modern thinking. The 
former is an analysis of means, a science of political power; the latter is an analysis of 
ends and an affirmation of certain ends. 

Mr. Catlin finds hope for the world only to the extent that the new political science 
and political philosophy are further developed. He believes that the politically signifi- 
cant class of the future is the new ‘‘middle class” of technicians, scientists, and organizers 
of industry. These men, he argues, are naturally sympathetic to a humanist view and 
are capable of producing an era of plenty which will mitigate the existing class-conflict 
and so permit a rational solution in terms of the findings of the new political science. 
The difficulties standing in the way of the realization of this hope do not need to be 
emphasized. But it may be noted that two problems are involved, neither of which 
Mr. Catlin considers at all fully. There is first the problem of replacing the existing 
rulers by the new technical middle class. This class may be the politically significant 
class of the future, but it is a class in terms of technical knowledge and ability, not in 
terms of property, and its nature is not such that it could readily displace the existing 
classes based on property. Secondly, there is the problem raised by all technocratic 
schemes, the problem of the fitness of this class to be political rulers. But whatever 
may be thought of Mr. Catlin’s scientific humanism, his analysis of the modern political 
problem and his outline of the method and findings and possibilities of the new political 
science remain interesting. 

All this is to be found in his final chapter. It is doubtful, however, whether the 
preceding 744 pages are entirely necessary. They appear to have two purposes: to 
demonstrate that modern humanism has a respectable pedigree, and to provide a 
dramatized survey of the history of political philosophy for college students and for 
the general reader. The two purposes do not combine very readily. Mr. Catlin has 
obviously been deeply fascinated by the history of political philosophy, with the result 
that we are presented with an astonishing range of information and comment poured 
forth in nervous profusion. A more concise survey would have been less colourful 
but it would have served his purposes better. 

Cc. B. M. 


The Early Tudor Theory of Kingship. By F. LE vAN BAUMER. (Yale 
Historical Publications, XXXV.) New Haven: Yale University 
Press. 1940. Pp. xii, 260. ($2.50) 


Tuis is a diligent if somewhat ponderous study, and at first we were inclined to dismiss 
it as an example—far above the average it is true—of a university dissertation. How- 
ever, a second reading compels us to give it more adequate consideration, especially as 
we recall doing somewhat similar work amid the vast literature of Marian and Eliza- 
bethan controversy. It is true that the great broad lines of Tudor political theory 
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have been traced and established by other scholars. We think, too, that Mr. Baumer 
does not quite grasp the phenomenal growth of national feeling, the almost intuitive 
acceptance of the concept of the renaissance state, and the significance of the fact that 
Tudor monarchy and national sentiment were so much at one as to lay the foundations 
on which the legal sovereignty of parliament was finally built. In addition, I am inclined 
to believe that the royal supremacy (in whatever form it was stated and conceived in 
law under the entire dynasty) was in a large measure of little moment to the people 
generally—mundane affairs of a newer and more exciting order reduced religion to a 
sorry state whether in dogma, ritual, or ceremonial. Be all this as it may, we are glad 
to welcome the patience of a scholar who has not been afraid to examine in the closest 
detail the contemporary controversial and apologetic literature in a manner never before 
attempted. It would be easy enough to dismiss his book with the suggestion that it 
merely paints further exposition on a canvas already well-conceived, perhaps over- 
crowded. It is a memory of similar work which allows us to welcome, in these days of 
impressionist and intuitive history, a work not entirely unworthy of the renaissance 
ideal of a scholar. Students of legal history will read especially with great interest the 
discussion of the king and the law, and all will find the bibliographical notes of impor- 
tance. The monograph is one of remarkable promise. The author has yet much to 
learn in handling material by becoming more of its interpretative master rather than 
its recording servant. That he can do so, many pages disclose. We trust that he 
will follow this study with the one which he suggests on the judges and the royal pre- 
rogative, and that the ‘‘burden of teaching”’ will not be allowed to kill the scholar. 
W. P. M. K. 


of Laws of Indiana Territory, 1801-1809. Edited with introduction by 


F. S. Pumsprick. (Law Series, vol. II: Collection of the Illinois 
State Historical Library, vol. XXI.) Springfield, Ill.: Illinois State 
Historical Library. 1930. Pp. cclxxxii, 734. 

Sr ope's Digest, 1815. Edited with introduction by F. S. PHILBrRick. 
(Law Series, vols. III and IV: Collection of the Illinois State 
Historical Library, vols. XXVIII, XXX.) Springfield, Ill.: Illinois 
State Historical Library. 1938, 1940. Pp. Ixxiv, 356; v, 507. 


ILLINO!Is is singularly fortunate in its legal historians. The Collections of the Indiana 
State Historical Library are, in this connexion, high models. They have set a standard 
which is exemplary and it is one which other societies who contemplate issuing records 
of legal history may well try to follow. In 1925 the laws of the Northwest Territory 
were edited by Professor Pease for the Illinois Historical Collection (Law Series, vol. 1). 
Then Professor Philbrick, a distinguished member of the Law Faculty of the University 
of Pennsylvania, gave his services, and began his editorial work with the law of the 
Indiana Territory from 1801 (the period of the separation from the Northwest Territory) 
to 1809 (when the Illinois Territory was demarked). This volume constitutes the 
second in the Law Series. It is characterized by minute historical and legal research. 
There is nothing wanting in care, in appreciation of the various problems, in capacity 
to grasp the scope of the undertaking. The Illinois State Historical Library is fortunate 
that the editorial work in connexion with the third and fourth volumes of their Law 
Series is once more in Professor Philbrick’s competent hands. He has brought to this 
further work not merely his professional skill, but experience in the previous work to 
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which we have referred. These two volumes reproduce Pope's Digest, first printed in 
1815. The style of the original edition has been generally followed, with the original 
pagesandsoon. He has traced the materials from which Pope worked, and he provides 
an excellent survey of the Illinois statutory revisions from 1815-45. The introduction 
is a first-class piece of work, with illustrations of statutory processes, of the judicial 
schemes drawn from the finest type of scholarship. Indeed, the notes, etc., to this 
introduction are outstanding, and they display qualities for which no praise is too high. 
There is an adequate bibliography and an excellent index. In these days of somewhat 
slipshod ‘‘local’’ history, it is not invidious to congratulate the Illinois State Historical 
Library on their splendid achievements, which are more than reflected in the work of 
Professor Philbrick. He promises us further work in this field. As the distinguished 
Law Series grows, we shall possess records, important in themselves—historically, 
legally, and socially—and most important in their high example to other jurisdictions. 


K. 


Latey’s Law and Practice in Divorce and Matrimonial Causes. By 
W. Latey and D. P. REEs. London: Sweet & Maxwell (Toronto: 
Carswell Co.]. 1940. Pp. xcvi, 1279. (£3.3.0) 


IN 1931 the eleventh edition of Brown and Latey on Divorce appeared under the editorship 
of Mr. W. Latey and Mr. D. P. Rees. The volume under review is evidently (from the 
title on the binding) intended as the twelfth edition of the well-known and classical 
treatise on divorce, which first appeared in 1864. The change in the law has been 
monumental, owing to the passing of the Matrimonial Causes Act, 1937. New grounds 
for divorce have widened the work of the courts; the volume of case law has increased. 
As a consequence there has been a necessity not only for many additions to the text 
but for a careful recasting of the work. The distinguished editors, as we should expect 
from the eleventh edition, have done their work in an exemplary manner and indeed 
made the work theirown. They have made a careful study of the judgements (especially 
in connexion with desertion and alimony and maintenance), and no practical lawyer 
need be in much doubt as to the utility of the treatise in this regard. In addition, the 
second part is an excellent guide to practice, although we notice here, from the point 
of saving space, a certain amount of repetition which might well have been avoided. 
As it is, however, the treatise remains one of the outstanding practical texts, and the 
distinguished authors have made it up to date and more than ever useful. The facilities 
for reference are excellent and a detailed and first-class index makes consultation easy. 
Of course, the treatise is a typical English text-book. There is little criticism or use 
of the extra-legal literature. In spite of this, the student who cares to glance through 
or who has used some of the older editions and compares them with this issue will notice 
a distinct change of judicial attitude towards divorce, which undoubtedly reflects the 
saner public opinion to which the legislation of 1937 bore eloquent witness. The 
sociology of the law can easily be read between the lines. Of course, we cannot expect, 
and have no right to expect, a book to do something which it never was meant to do. 
We hope, however, that some day the learned authors may find time to provide a 
critical monograph. Meanwhile they have done an excellent piece of work, and it is 
one with which Canadian lawyers might well become familiar, as reform here cannot 
be delayed forever. 
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The South African Law of Vicarious Liability in Delict and a Comparison 
of the Principles of Other Legal Systems. By T.B. Bartow. Witha 
foreword by the Hon. Mr. Justice G. G. Sutton. Cape Town: 
Juta and Co. 1939. Pp. xxiv, 195. 


Tuis valuable monograph originated as a thesis for the doctorate of law of the Uni- 
versity of Stellenbosch; but it would be a grave mistake to dismiss it lightly as an 
example—excellent indeed—of a class somewhat mediocre and immature. We wish to 
say at once that it is learned, and adequate, characterized by scholarship, knowledge, 
and judgement. The subject is one of great importance. The learned author provides 
a view, comprehensive and competent, of South African law. In addition, he does 
something more. Realizing the growing importance of the subject, his survey embraces 
English, European, and American decisions. He proceeds as a sound student by the 
historical method and thus a picture emerges which enables us to follow developments 
in an orderly and systematic manner. The great emphasis throughout is on the liability 
of a master for the acts of his servants, and the discussions in this connexion are first- 
class. Similar praise may be directed to the view given of control, scope of employment, 
and vicarious liability between husband and wife. The book is an eminently practical 
one for South African lawyers and they are fortunate in having such a succinct and 
scholarly monograph on the subject. Students of comparative law are equally fortunate. 
We have had occasion in previous issues to welcome the writings of South African 
lawyers and jurists and to thank the publishers for their enterprise in this connexion. 
We have read this book with the greatest interest and profit and we welcome the learned 
author to that band of legal scholars which has already brought distinction to South 
African legal scholarship. The laudatory foreword by the Hon. Mr. Justice G. G. 
Sutton is more than justified. We miss in the bibliography dates and places of publica- 
tion—an important point in a work of this erudite nature. There is a good table of 
cases and a good index. The printing and binding, as is usual in Messrs. Juta and 
Company's publications, are fully worthy of the text. 
K. 


Equity through the Cases. By J. A. NaTHAN. London: Stevens and 
Sons. 1939. Pp. lvi, 458. 


Mr. NATHAN is to be congratulated on a successful experiment. It is always a problem 
to produce a satisfactory case-book, and, at the same time, instruction through cases is, 
on the whole, the most fruitful method of teaching. Ideally, the student ought to use 
the reports; but life is short and law courses keep on expanding. In addition, no use 
of the reports can make provision for the actual essence of a case being with the student 
in a lecture-room during discussion. The making of a case-book is no easy task and 
Mr. Nathan has come through the ordeal with distinction. Not only has he shown 
excellent wisdom in the method of his illustrations, but he has been equally wise in the 
cases to which it has been applied, and in the confining of himself to a few carefully 
chosen aspects of equity. The appendix contains necessary statutory references. To 
the selections the learned author has added notes which are admirable. They deal 
with the specific cases; they provide additional case-references; they refer to the legal 
literature. Here, too, we find him a bold adventurer from the typical English text- 
book. He has opinions of his own. Naturally they will not be acceptable to all 
students of equity; but it is refreshing to meet an author to whom equity is not a closed 


~~ -rows«6ftasaee—-s + 


—s THO fe 


a oa - 


— 


=. se lhlUlUrarlCUrOlUlUlChUrhllUlUlO 





REvIEws oF Books 217 


book; who does not avoid controversy; who has the educational wisdom to realize that 
legal education can only be saved when it is rescued from the mechanical dullness and 
the barren processes of the past. For the law student we know of no more admirable 
and stimulating introduction to the law of equitable interests, trusts, clogging the 
equity, restrictive contracts affecting property, contracts for the benefit of third parties. 
The facilities for reference are good; but we should like a separate index of the leading 
cases. 


WY Soviet Housing Law. By J. N. Hazarp. New Haven, Conn.: Yale 
University Press. London: Oxford University Press. 1939. Pp. 
vi, 178. ($2.50) 


Tuis is an excellent and indeed—although it may not seem obvious—an opportune book. 
At the present time the problems connected with public housing are much in evidence, 
and it is not unimportant, even in Canada, that the Soviet projects should be examined. 
Mr. Hazard’s monograph, in this connexion, is of great importance. We believe that 
it is the only one in English dealing with the subject and it has the worth, rare in writings 
connected with Russian law, of being expert in method and in scholarship. The learned 
author has brought to his work invaluable experience. He has been three years in a 
Soviet law school; he has gained practical experience in the application of the statutes; 
he has observed and studied the court practice; he has attended the Moscow Juridical 
Institute and has had opportunities to associate with its faculty and students; he knows 
Russian; he has had special guidance at the University of Chicago, where the monograph 
was accepted in partial satisfaction for the degree of doctor of jurisprudence. It thus 
appears with exceptional assets in its favour; and we should like to say at once that not 
only is it far above the average in the class to which it technically belongs but it is a 
distinct contribution to legal literature. Mr. Hazard has made every attempt to study 
objectively the Soviet experiment. His attitude has obviously been that of the un- 
biassed scholar. He has done his best to ascertain the facts and he has illustrated the 
facts and the law with materials drawn from appropriate cases. The atmosphere of the 
book is Russian, That does not mean that he has been swept off his feet by the gales 
of an ideology. It does mean that he has entered, as far as a foreigner may, into the 
Soviet scheme of things and he thus provides a background of the Russian culture- 
pattern against which his particular study is projected. Through the historical and 
legal details down to a sober summing up, we follow the author with a growing apprecia- 
tion of an achievement which would be remarkable in a more mature and experienced 
scholar. Economists and legal philosophers will read the book with as much interest 
as the lawyer, for each will be enabled to grasp something of the actual economic and 
legal incidents and the attempts to satisfy evolving social needs. Housing is one of the 
most obvious and daily present methods for building the new society. In its workings, 
as Mr. Hazard pictures them, we see something realistic; and we see further—into the 
future as they contribute in criticism, demand and hope to the changing patterns within 
the scheme of Soviet socialism. It would be a mistake to approach the monograph 
with the hope of getting an insight into aspects of actual legal practice. It is much 
more valuable. Soviet housing law is the text—well expounded; but the exegesis is 
far more important in the cold light that it throws of a social and political nature. 
The book is fortified by admirable notes and a first-class index. 
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Law, the State, and the International Community. By J. B. Scorr. 
Vol. I: A Commentary on the Development of Legal, Political, and 
International Ideals. Vol. 11: Extracts Illustrating the Growth of 
Theories and Principles of Jurisprudence, Government, and the Law 
of Nations. New York: Columbia University Press. 1939. Pp. 
vi, 401. ($8.75 the set) 


It is perhaps an impertinence to refer to the work of Professor J. B. Scott in the field 
of international law. In these tremendous days, however, when international law is on 
the defensive, and glib journalism doing the work of interpreting its values if not ques- 
tioning its very validity, it is more than ever important that an occasion be given to 
record in respectful terms our sense of obligations to a man who for many years has 
not only been the inspiration for good work in others but has set an example of scholar- 
ship and devoted industry. Professor Scott in these notable volumes is concerned with 
the contributions to jurisprudence, the theory of the state, and the law of nations from 
Grecian times to the period ushered in by the work of Grotius. In preparing the 
material for such an examination he assembled illustrative examples ‘‘from outstanding 
philosophers, moralists and jurists to whom the world is indebted for its conceptions of 
law and government”’ (p. viii). These grew in his hands into a logical order of ideas 
rather than of chronology, and became “‘in effect a codification of the fundamentals of 
political science and jurisprudence both national and international” (p. viii). In 
English translation these constitute the second volume; and, while no claim is made 
that they are anything like full or complete, yet an examination of them discloses their 
excellence for purposes of illustration and of providing ‘‘a composite of the ideals of 
philosophers, jurists, statesmen and theologians” (p. x). Indeed, so objectively has 
their selection been made that, in spite of Professor Scott’s profound conviction that 
war is the negation of law, quotations are included to illustrate the so-called rules of 
war. We have no hesitation in saying that this second volume will prove of the greatest 
value for students. Indeed, for mature men of affairs its worth is self-evident, especially 
when read against the background of the first volume which is in the “nature of an 
historical commentary” on the selections. That it is such a treatise is clear—the Greek 
background, the Roman heritage, the ancient and medieval Christian tradition, the 
transition from medieval to modern thought, the era of reform, the beginnings of the 
modern age—all are examined with scholarly precision. From Socrates down the ages 
to Richard Hooker we move along the lines of exposition which, brings into relief not 
only the dignity of the individual as a person and as a citizen, but ideals of order, the 
neglect of which leads to the destruction of all that has been achieved by man. 


Handbook of American Constitutional Law. By H. ROTTSCHAEFER. 
(Hornbook Series.) St. Paul, Minn.: West Publishing Co. 1939. 
Pp. xxxvi, 982. ($5.00) 

The Constitution of the United States, at the End of One Hundred and 
Fifty Years. By H. E. Wituis. (Indiana University Publications: 
Social Science Series, no. 1.) Bloomington, Ind.: Indiana University 
Press. 1939. Pp. 72. (75c.) 


PROFESSOR ROTTSCHAEFER’S monograph on American constitutional law has many 
good qualities and is a distinct addition to the excellent series to which it belongs. It 
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discloses a careful acquaintance with the case-law and analytical skill of a high order. 
As a general rule, it recognizes contradictions and difficulties in the judicial processes, 
and broadly speaking, it makes no strained attempts to resolve them. It keeps, on the 
whole, to the decisions of the supreme court of the United States, and thus space is 
saved by a refusal to speculate on what that court might do with constitutional issues 
raised in lower courts. Of course, later decisions of the supreme court must modify, 
here and there, the analysis; but it is up to date at the time of publication, and it is 
specially valuable for foreign students who are beginning the subject, before they 
settle down to their case-method study. In this connexion, the treatise has proved of 
practical value, and we only regret that its worth is somewhat discounted by a heavy 
style, with long and highly overloaded sentences and complicated paragraphs. 

When the distinguished author passes from the approach of analyses and enters 
the fields of legal exegesis he is not so successful, and at times he tends to become difficult 
and disconcerting. On the one hand, he recognizes an obvious elasticity in inter- 
pretation—if that be the right term; yet, on the other, he seems to postulate a scheme 
of judicial processes which is hardly in keeping with statements elsewhere and with the 
analysis of the cases. Here, the foreign student misses some detailed examination of 
the actual methods of procedure. For American students this absence may not be of 
vast importance—though we doubt it; but for foreign students careful procedural 
description would be an inestimable benefit. In addition, while recognizing many 
eminent qualities, we are not convinced that an approach to the subject lies entirely 
along the lines followed. Experience in teaching has disclosed the unquestionable 
value of approaching and continuing the study of American constitutional law with a 
wider view—history, politics, economic and social issues, the traditions and background 
of the judiciary—than is provided. Indeed, the varieties of judicial interpretation, and 
the unreliability of stare decisis, with which the learned author at times struggles as 
he may look for some doctrinal formula, are best appreciated by lifting the whole subject 
out of an analytical scheme of subjects and categories and by making it a part of the 
contemporary historical and cultural pattern. In other words, were the older con- 
ventional treatment and arrangement forgotten, we might thus obtain a more illuminat- 
ing, if not indeed more realistic view, of the judicial process. The treatise is thus weak 
in insight, in an appreciation of those wider ponderables and still more elusive imponder- 
ables which only an American jurist could adequately provide and without which the 
foreign student is always liable to make terrible errors in evaluating the social implica- 
tions of American federalism. 

Our distinguished contributor, Professor H. E. Willis, in his small monograph has 
conferred benefits on young beginners—if not indeed on older students and practical 
lawyers. Bringing to his work ripe and tried experience as an outstanding authority 
on American constitutional law, he provides an edition of the American constitution as 
it stood on March 4, 1939—its one hundred and fiftieth anniversary. All the apposite 
decisions of the supreme court have been incorporated: the obsolete, the modified, the 
interpreted, and so on are woven into the original document in such a way as to present 
an admirable view of the constitution as it is today. This is all done with that skill 
and scholarship which we have learned to expect from Professor Willis. In addition, 
he has conferred further benefits. In less than thirty pages he has given us a survey 
of the supreme court as a maker of the constitution, which, even in its compressed text, 
is pregnant with those avenues of approach to the study of the case-law, which we miss 
in Professor Rottschaefer’s treatise. The success of Professor Willis lies in that fine 
art of suggestion; and it is possible from this survey for the student to follow up the 
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leads which are so admirably provided. We know of nothing better to put into the 
hands of those who are approaching for the first time the close and minute study of 
American constitutional law. 


K. 


Legal Essays and Addresses. By the Right Hon. Lord Wricat of Durley. 
Cambridge: At the University Press [Toronto: Macmillan Co. of 
Canada]. 1939. Pp. xxxv, 442. ($5.00) 


Tuts collection of essays and addresses is more than worthy of the permanence of book- 
form for several reasons. First of all, it is a pleasure to welcome, with great respect, 
the advent of the learned and distinguished author among those judges who have made 
valuable contributions to legal literature. Secondly, this advent carries us back to a 
tradition, for Lord Wright was himself, like many of this great race, a teacher of law. 
Thirdly, the width of the subject-matters dealt with in no way serves to make the 
collection a scrap-heap, but rather illustrates those gifts which a teacher of law may 
bring—as does Lord Wright—to a variety of issues: criticism, historical balance, an 
appreciation of law as a social science, the spirit of constructive reform. Many of the 
essays have already appeared in print and at once established themselves in legal 
literature; others are lectures delivered at Harvard Law School and elsewhere and have 
enjoyed already a limited but well-merited appreciation. We have discussions of 
various points in contract, in public policy, in judicial proof, in commercial law—and 
an excellent and illuminating view of the study of law and legal education. The field 
is wide, but the essay on legal education serves to illustrate the manner in which real 
legal education can produce not merely the scholar but the literary artist. Indeed, 
it ought to be read by that peculiar class of people who think of legal education as that 
of a trade-school. No review could do justice to a volume at once distinguished by 
refined scholarship and practical experience, by an appreciation of the traditions of the 
common law and a fine sense of the function of law in a changing world, by a conviction 
that legal education is infinitely more than practice, informed though it must be by it, 
and that law reform can fully benefit by the legal journals and reviews and university 
faculties. There is not a chapter in the book which we should like to see omitted and 
each is full of the ripe wisdom that comes from training, teaching, the bar, the bench. 
It says much for a book of this nature that it has been used as a text for discussion with 
senior students with eminent success. May we hope that Lord Wright will continue 
to provide such essays which are not only stimulating but nourishing? We should 
like to thank Professor Goodhart and Professor Winfield for their wisdom in urging 
the publication of this collection—another illustration of the practical utility of pro- 
fessors of law—and the Cambridge Press for an admirable format. 


Cases and Materials in the Law Merchant. By P. W. THAYER. Intro- 
duction by the Rt. Hon. R. ALDERsON, Baron WriGHT. Cambridge, 
Mass.: Harvard University Press. 1939. Pp. xxvi, 1296. ($7.50) 


It should not be inferred from the title of this book that it has anything to do with 
history. It may be described as a very modern case-book on sale of goods which em- 
phasizes large-scale mercantile transactions and their ancillary problems of credit, 
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insurance, carriage, and storage. The work is symptomatic of the continuous effort 
to harmonize law teaching with the realities of life and the requirements of legal practice. 
At one time courses of study carried such inclusive and imposing titles as equity and 
common law. Then a reaction set in and the large courses were broken up into smaller 
segments. It is possible that this process of disintegration has been carried too far in 
certain quarters. It would appear that we are now witnessing a second reaction in 
which various branches of law are being grouped together because they are all concerned 
with a single social problem. Thus we have the course in business associations combin- 
ing together agency, partnership, and corporations, the course in securities which 
reconciles elements traditionally even more diverse. At the present day curricular 
terminology tends to lay less stress upon the formal classifications of analytical juris- 
prudence and more upon the sociological problems with which the lawyer must deal. 
In similar vein, Professor Thayer tells us in his preface that his case-book is concerned 
“with the impact’ of individual conduct on the law, for the history of the particular 
relationships commonly associated with the law merchant has been in effect a history 
of the influence on the law of the usages of trade.’’ This fact is also emphasized and 
explained in a long and interesting introduction written by Lord Wright. ‘‘The lawyer,”’ 
he says, ‘‘must seek to approach Commercial Law, so far as he can, with the eyes of a 
business man and ask what is the viewpoint of the business man in the matter in hand 
and how does the business man seek to give effect to it.”’ 

From this point of view it seems obvious that a student cannot fully understand a 
large-scale mercantile transaction by studying exclusively the contract of sale. It is 
no doubt the principal element but there are other elements too. The simple problems 
of the horse and the haymow may serve as an easy introduction for teaching purposes 
but we must go beyond them. In important ventures neither party can afford to bear 
the risk so it is shifted to an insurer. Either party or both may require credit so that 
one or more banks will enter into the proceedings. Letters of credit may be necessary 
to facilitate prompt payment for the goods. In order that the buyer’s obligation to 
pay the price may be freely negotiated a bill of exchange will be used. Bills of lading, 
warehouse receipts, trust receipts, will be desired for various purposes. 

All these ancillary contracts and documents are illustrated in operation by various 
cases. One hundred and forty-eight pages are devoted to bills of exchange alone. 
Actual copies of many common-form documents are collected in the appendix. 
The leading British and American statutes in the commercial law field are, of course, 
printed im extenso. The editor has also provided a very full and helpful bibliography 
of law-review articles for collateral reading. A very large proportion of the decisions 
are those of English courts. The use of this case-book in the classroom will greatly 
assist the student to gain a reasonably accurate picture of the commercial law in action 
and of its relation to business. It should help to produce the type of lawyer who can 
and will make the law serve the purposes and needs of society. 

M. H. 


Contemporary Juristic Theory. By R. Pounp. California: Pomona, 
Scripps, Claremont Colleges. 1940. Pp. x, 83. ($1.50) 


Our rapidly changing world has become familiar with new theories that our ancestors 
knew and feared for their absolutist implications. It has been proposed that instead 
of the three departments of government in the democratic state we should accept four: 


15 
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the legislative, the executive, the judicial—and the administrative, the latter to be 
independent of, and co-ordinate with, the other three, but to have a complete rule- 
making, executing, and adjudicating authority along with its guiding or difecting 
jurisdiction. The radicalism of today denies the validity of our time-worn juristic 
presuppositions. It claims that all that we have been calling law achieves is a more 
or less specious camouflage of judicial or administrative following of what used to be 
called instinctive desires, or of acquired prejudices, or of the instigations of class self- 
interest, by leading officials to flatter themselves that they have hewed to principle and 
followed reason, and to work out plausible ex post facto explanations of their action on 
the basis of empty formulas. Joined to the Marxian economic interpretation, which 
can see no other basis of understanding judicial decision than the holding of one class 
in subjection by another, and reinforced by Neo-Kantian and Einsteinian relativism, 
the net effect upon political and juristic thought has been a doctrine that we cannot 
in the nature of things do what we had been trying to do, so we might as well go in 
theory to the absolutism to which we shall inevitably be brought in practice. These 
manners of thought and these proposals are boldly stated, and as boldly condemned, 
by Professor Pound in two lectures: ‘“The Revival of Absolutism” and ‘‘The Give-it-up 
Philosophies.” 

The third and final lecture in this little book gives the author’s view of ‘“‘The 
Possibility of a Measure of Values.’’ The legal techniques of the past have proved 
themselves by no means so inadequate as their critics would pretend. In the whole 
development of our law, courts and law makers and law teachers, very likely with no 
clear theory of just what they were doing, have been at work finding practical adjust- 
ments and reconcilings, and, if nothing more was possible, practical compromises of 
conflicting and overlapping interests. 

The philosophers of Europe are most of them in exile, and in the calm before the 
storm the philosophers of America have meditated in vain. While we are waiting for a 
new philosophy, conceived in terms of cam rather than can’t, political and legal thought 
may not stand still. We must be at work upon our persistent problems, working with 
the help of philosophy, if we may have it, but without that help if not. Professor Pound 
finds the immediate, if not the ultimate, solution of these problems by the path of 
pragmatism, and, in so doing, reaffirms the theory of social engineering with which this 
virile and courageous jurist’s name is inseparably linked. While philosophers are 
debating whether a scheme of values is possible, lawyers and courts have found a working 
one which has proved as adequate to its tasks as any practical method is in any practical 
activity. Without putting it in that way, they have treated the task of the legal order 
as an engineering task of achieving practical results with a minimum of friction and 
waste. In so doing, they have worked along with other social agencies; but the increas- 
ing secularization of social control, the disintegration of kin organization, loosening of 
the discipline of the household, loss of ground by the church, and secularizing of educa- 
tion, have added immeasurably to what we expect of the law. It is in the law, re- 
awakened to its responsibilities, and keenly aware of its age-old techniques, that we 
must look for help, and not to some off-hand system of personal discretion applied to 
single cases as unique. Administrative agencies under the rule of law may further 
and perpetuate the cause of democracy. Administrative agencies, under no rule of 
law, do the work of a dictator. Dictatorship strides through Europe. There is that 
Leviathan—but we think we can, as we did before, draw out Leviathan with a hook. 


F. C. AULD 
Law Building, University of Toronto. 
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Restrictive Covenants Affecting Freehold Land. By C. H.S. PREsTON and 
G. H. Newsom. London: Sweet and Maxwell [Toronto: Carswell 
Co.]. 1939. Pp. xvi, 140. *(12s. 6d.) 


Tuis is an excellent book. The authors have given a straightforward and complete 
account of the existing law. The subject is one that does not easily lend itself to lyrical 
treatment. The submission is made that in practice restrictive covenants ‘‘should be 
treated as sui generis; that is, as a class of rights and obligations bound by a special 
set of rules worked out by the Court for themselves alone.’’ The development of those 
rules since Tulk v. Moxhay ( (1848) 2 Ph. 774) has revolved around two problems: 
(i) when an assign of the covenantor is liable for breach of a restrictive covenant; and 
(ii) who can enforce a restrictive covenant. Recent cases have contributed to the 
clarification of these matters. Especially is this true of ‘‘touching and concerning,” 
on which Re Ballard’s Conveyance ( [1937] Ch. 473) has cast both light and shadow; 
and some of the latter has remained despite Zetland v. Driver ( (1937] Ch. 651; [1939] 
1 Ch. 1). The introductory chapter of the book is followed by chapters on benefit 
and burden respectively. There are three excursuses dealing with (i) covenants to pay 
compensation for injury to surface lands by mining operations; (ii) covenants restricting 
the user of land for trades and businesses; and (iii) covenants binding chattels. The 
remedial aspects of the law on this particular subject are fully treated, and what should 
particularly enhance the value of the book to the practitioner is a chapter on drafting. 
Care in this connexion would reduce litigation as to restrictive covenants to a minimum. 
° Bylo 


Law in the Making. By C. K. ALLEN. Ed. 3., rev. and enlarged. 


Oxford: Clarendon Press [Toronto: Oxford University Press]. 1939. 
Pp. xxxii, 542. $6.25. 


Dr. ALLEN’s work has changed but little in its essential features since it was first 
published in 1927. As the author declares in the preface to this, the third edition, 
the introduction has been expanded to take note of recent tendencies in jurisprudence; 
considerable portions have been added to the chapter on precedent; and the discussion 
of statute law has been amplified, especially in the light of the report of the committee 
on ministers’ powers. Since this is a new edition, no good would be served in once more 
examining the book in detail. In these circumstances it seems best to the reviewer 
to confine his comments to the chapters on legislation, in which he is most interested. 

Dr. Allen does not as yet seem to have made up his mind as to whether he likes 
or dislikes legislation. He recognizes that legislation may be necessary, but it can never 
be as satisfactory a source of law as is precedent. ‘The law draws its waters from the 
natural springs of society itself, not from the artificial reservoir of Parliament” (p. 413). 
The author admits that the judges have muddied this reservoir, yet he declares that 
it is ‘‘no impious wish on the part of any lawyer that if Parliament has to intervene 
in the development of the law, it should intervene as little as possible’ (p. 414). He 
points out that ‘‘so long as lawyers remain sceptical or hostile, so long will there be 
little hope for any ‘science of legislation’ in England”’ (pp. 413-14), yet he adds, ‘‘what 
seems to be needed most of all is a more scientific consistency of principle” (p. 437). 

Judge-made law has served us well in the past and it will undoubtedly continue 
to be one of the main sources of our law. But judge-made law operates only after the 
fact. In contract, in tort, in property there is probably no reason why the great bulk 
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of the law should not continue to be made and administered by the judges. However, 
there are many fields in which the judicial process as we know it today, does not and 
cannot work. Remedial justice, like remedia] medicine has an important place, but 
today the emphasis is on preventive medicine. Can the law afford to lag behind? 
Is society to forgo progress in certain fields because of lawyers’ prejudices? It may not 
be amiss to point out that one of the chief reasons for the growth of devolution has 
been the failure of the bench and the bar to accommodate themselves to the new social 
demands. Indeed the distrust displayed by the lawyer towards every aspect of admin- 
istrative law is, in many respects, but the reflection of his attitude to law-making which 
does not rest entirely in his own hands. The author, despite the fact that he acknowl- 
edges the importance of administrative law in constitutional theory and practice today, 
nevertheless sympathizes profoundly with the common attitude of the legal profession. 
He seems to extract comfort from any occurrence which indicates that administrators 
will be baulked in their activities. How else can one explain his praise of what he 
calls the salutary effect of the Yaffe Case? But yet he ignores entirely in this connexion 
Professor J. Willis’s admirable study, Parliamentary Powers of English Government 
Departments. The impression one gathers from reading the chapters on legislation in 
this volume is that the learned author dreads to face the future. He knows that great 
social changes lie ahead, but the past has been pleasant and it might be hard to build 
one’s life anew. 
J. FINKELMAN 

Law Building, University of Toronto. 


Lewin’s Practical Treatise on the Law of Trusts. Edited by R. I. HENtTy 


and J. P. L. Reprern. Ed. 14. London: Sweet & Maxwell. 
Toronto: Carswell Co. 1939. Pp. clxxii, 1031. (£3) 


A VERY good job has been done in editing this standard work. The text is some 450 
pages shorter in this than in the last edition and this result has been brought about 
by carefully eliminating much old and obsolete law. Only passing mention, for instance, 
is made (p. 40) of the older learning about certain aspects of the creation of trusts 
which has long since ceased to be of practical importance. Reference, also, to the 
incapacity of married women before the act of 1882 has gone (p. 53) as has, too (p. 60), 
the doubt which once was a real issue whether equity would give the same weight to 
the seal that the common law does and enforce voluntary trusts which have been 
created by deed. Coke in an unfortunate passage, where he laid down that the seal 
imported consideration, was responsible for the misconception, but the research of 
modern legal scholars into the history of contract has exploded this myth and it was 
sheer pedantry to retain an account of the confusion which surrounded this matter 
when Lewin wrote. We note the same care in speaking of the assignability in equity 
of expectancies. It is now certain that these are assignable for value and the text 
has been much improved on this point by drawing the distinction clearly between 
assignments for value and voluntary ones. The editors have been compelled to re- 
write rather more extensively certain other parts of the book. The decision of the 
house of lords in Blackwell v. Blackwell, [1929] A.C. 318, has made this necessary 
concerning secret trusts and Lewin’s statement of the law which would deny force to 
oral instructions given to a beneficiary, as trustee, before or contemporaneously with 
the execution of the will, has had to be withdrawn. The large number of recent cases 
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on charitable trusts has led to this section being recast and what now appears is a 
very good, though rather too summary, analysis of this subject. We are glad to see 
the editors accept unreservedly the view of Romer J., in Im Re Clarke, [1923] 2 Ch. 
407, that it makes no difference that, when a gift is to be divided between charitable 
and non-charitable objects, the latter are indefinite; as long as the court can ascertain 
the parts, the gift to the charity ought no more to fail in this case than when the non- 
charitable objects are clearly stated. 

On the vexed question of precatory trusts, the editors are clearly on the side of 
those who caution emphatically against too literal a use of precedents. They have 
contented themselves with the barest reference to interpretations that have been put 
on various phrases, and this is all to the good as the modern tendency is to view each 
case on its facts. The statement in former editions that a trustee who has allowed a 
long time to go by without disclaiming has lost his right to do so could not be main- 
tained in view of the decision in In Re Clout and Frewer's Contract, [1924] 2 Ch. 230, 
and so the modern rule has been stated the other way round. The editors have also 
made an improvement by dealing with the subject of the employment of agents by 
a trustee in two sections, one of the law before the Trustee Act, 1925, and the other 
of the law since. We note with interest that, under the latter heading, they apparently 
share the doubts of those who think that the decision in In Re Vickery, [1931] 1 Ch. 
572, cannot be accepted without qualification. 

One very hopeful sign is that the editors of this edition have made reference to 
articles and notes in the Law Quarterly Review. Tradition is a very stubborn thing; 
but the contrary practice which is so common in texts of this kind of making reference 
only to cases has the effect of cutting the practitioner off from some of the best sources 
of material for advising on points about which, as is so often, the reported cases are 
silent. It dates from the time when legal periodicals had not the same place as they 
have today, but there is no reason why it should not be departed from when something 
of real point has been said about a judgement. For instance, it contributes to an 
understanding of the intricacies of In Re Chardon, [1928] Ch. 464, to be referred to 
Mr. W. O. Hart’s article in 53 Law Quarterly Review (1937), at p. 24. We think the editors 
are to be applauded for their boldness in this departure from the usual; we commended 
also the careful way in which quotations have been checked and, when necessary, 
corrected. Further,—it is only a very small point—but we are impressed when the 
“Vice Chancellor of England’’ who used to appear as such is now (p. 120) identified 
as ‘Shadwell, V.C.”’ 


G. F. Curtis 
Dalhousie Law School. 


Maclaren’s Bills, Notes and Cheques: Being the Bills of Exchange Act, 
Revised Statutes of Canada 1927, Chapter 16 with Notes and Illustra- 
tions from Canadian, English and American Decisions, and References 
to Ancient and Modern French Law. Edited by F. Reap. Ed. 6. 
Toronto: Carswell Co. 1940. Pp. lx, 612. 


THE last edition of the late Mr. Justice Maclaren’s Bills and Notes was published in 
1916. Since 1916 many new commercial problems have arisen and the present edition 
prepared by Professor Read, Manitoba Law School, brings the work up to date in 
a comprehensive and thorough manner. The text has been revised by Mr. Read and 
some eight hundred additional cases have been noted and discussed. Maclaren on 
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Bills, Notes and Cheques has always been, and remains in this edition, a strictly analytical 
work designed for the use of the practitioner. Under each section of the Bills of Exchange 
Act there appears a general exposition by the author of the meaning of the section 
as propounded in the leading cases. Then follows a list of illustrations consisting of 
short notes or annotations on practically all the available cases throwing any light 
on the problems arising under the particular section. Hence the book is a mine of 
helpful precedents intelligently and systematically presented. The only sources of 
material which the editor does not appear to have made full use of are law-review 
articles and notes. 

The book contains little by way of criticism or philosophical discussion. Possibly 
in dealing with a codifying statute there is less scope for suggestive criticism than 
there is, for example, in the fluid field of torts where gossamer distinctions abound, 
but it seems to this reviewer that there is some scope for a philosophical approach, 
or at least for synthesis, in the application of the principles of conflict of laws and of 
agency to the commercial technicalities of negotiable instruments. There is also a 
cloudy area needing enlightenment in the position of a holder for value who is not a 
holder in due course with reference to the defence of want or failure of consideration. 

Since the publication of this edition the decision in Brown Bros. v. Popham, 
[1939] O.R. 544, which is discussed in the text, has been reversed by the court of appeal 
for Ontario, ({1940] O.R. 102), and it seems clear that a promissory note expressed 
to be payable at a particular place must be presented at that place in order to render 
an endorser liable, even where the maker has died, or, if the maker is a limited company, 
where the corporate existence of the company has been terminated. 

The utility of the present edition is enhanced by the inclusion of some useful 
forms, the full text of the Negotiable Instruments Law, which has been adopted by 
all the states and territories of the United States, and an appendix dealing with 
negotiable instruments other than bills, notes, and cheques. 

There is in Canada a dearth of good legal text-books on many subjects, but the 
profession is well served in the field of negotiable instruments by three complete and 
capable books—Falconbridge on Banking and Bilis of Exchange, Maclaren on Bills, 
Notes and Cheques, and Russell on Bills. Now that the profession has been given by 
the legal publishers all the digests that it can consume, it is to be hoped that the 
energy of Canadian legal scholars and the capital of our law-book publishers will be 
combined and devoted to the production of new text-books and to the revision of our 
few fine existing text-books. The present edition of Maclaren is a good example of how 
a text-book of repute may by industrious revision and modernization be made in- 
dispensable to the profession. 


Joun J. RoBINETTE 
Toronto. 


The International Law of John Marshall: A Study of First Principles. 
By B. M. Zrecier. Chapel Hill, N.C.: University of North 
Carolina Press. 1939. Pp. xiv, 386. ($3.50) 


JouN MARSHALL's varied experiences as negotiator with France in the X.Y.Z. affair, 
as member of congress, secretary of state, and finally as chief justice, all occurred 
during a period of world disturbances similar to those of our own time. It was also 
a time when ‘‘modern”’ international law was being developed in the courts of each 
nation as a part also of its municipal law. That development in municipal law is 
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probably more extensive and more permanent than was the contemporary law of 
nations which relied mainly upon moral sanctions and treaty obligations. 

Professor Ziegler felt that a book dealing with John Marshall's part in the develop- 
ment of international law in the courts of the United States would be a valuable 
contribution to knowledge, even if it were to appear in 1939 at a time when international 
lawyers were still trying to convince world leaders that our high degree of civilization 
ensured the recognition of those principles of law and justice in international affairs 
which are the “‘Law of Nations” or “International Law.’’ Although Professor Ziegler 
is somewhat apologetic he tries to establish the fact that Chief Justice Marshall was 
able to build a considerable system of law in that period of world chaos, and that it 
was a system which was able to survive for over a century as the basis for all subsequent 
writings and decisions on ‘‘International Law.” 

The author explains that, working with a subject like Marshall, he begins to 
have a great admiration for the man and his work, which he admits may not be justified 
by the actual deeds and opinions themselves. As a result what criticism there is of 
Marshall's work is largely incidental or by inference only, as, for example, the constant 
reiteration that Marshall was strongly biased in favour of individual property rights 
and of a neutrality which would foster the commerce of the infant republic. 

The supreme court of Marshall's day wasa leisurely and often long-winded tribunal, 
both in arguments and in opinions, as compared with its modern high-speed efficiency 
counterpart. It is said that one case opened with a three-day argument on what is 
the nature of sovereignty. Be that as it may, the author of this book appears to have 
been imbued with much the same style as that of the court of that period in his detailed 
and repetitious examination of the cases from all conceivable points of view. He 
does this by discussing the same case, including its main outlines, in several different 
chapters, which are organized to deal with different aspects of the international law. 
The assumption apparently is that each chapter should be a complete treatise in itself. 
For purposes of casual reference, no doubt, this method of treatment ensures the 
reader that he will get a complete picture in any portion of the book he may read. 
To a reviewer with a conscience it makes hard, not to say at times dull reading. 

Apart from its stylistic and organizational difficulties, the book provides a useful 
picture of the growth of international law on a pragmatic basis, in which the United 
States and Great Britain, both essentially great world trading nations, were able to 
adapt their legal principles to their own needs as traders and even belligerents in a 
world infested with pirates and privateers. The analysis of Marshall's opinions in 
the light of case-material and legal treatises (the classics of international law being 
included) is a masterly portrayal of the success of a largely untrained legal mind. 
For Marshall appears to have had a superficial grounding in the law, even in a time 
when legal education was much less complex than at the present time. However, 
experience in public affairs and deeply rooted convictions on property and neutrality, 
gave the chief justice much more valuable guides than a highly educated book-lawyer 
would have had. At the present moment the chapters on ‘‘War and its Effect on 
Belligerents’’ and ‘‘War and its Effect on Neutrals’’ are undoubtedly the most inter- 
esting and present theories which are still directly applicable to present conditions. 
The book shows the considerable extent of the rules of international law which are 
enforced in the regular courts of each country, and justifies the author's contention 
that Marshall's contribution had a greater permanence than the present tragic state 
of international relations would lead the non-expert in international affairs to expect. 
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For that reason this reviewer feels grateful to the author of this book, which is amply 
provided with authorities, bibliography, and references. 

J. ForrEsTeR DAVISON 
The George Washington University Law School, 
Washington, D.C. 


Handbook of International Law. By G.G.Witson. Ed.3. (Hornbook 


Series.) St. Paul, Minn.: West Publishing Co. 1939. Pp. xxiv, 623. 
($5.00) 

Aspects of Modern International Law: An Essay. By Sir J. F. WILviAMs. 
London, New York, Toronto: Oxford University Press. 1939. 
Pp. viii, 117. ($1.50) 

Making International Law Work. By G. W. KEETON and G. SCHWARz- 
ENBERGER. (New Commonwealth Institute Monographs, series A, 
no. 5.) London: Peace Book Co. 1939. Pp. 219. (6s.) 


THEsE three books make an instructive contrast. The first, by one of the most experi- 
enced and most esteemed teachers of international law on this continent, is the typical 
text-book of a scholar who clings to the classical and prevalent doctrines of the nine- 
teenth century with little regard for the sceptical searchings of younger contemporaries 
into the validity and internal consistency of his fundamental premisses. The second 
is a beautifully written essay on the nature, reality, and scope of international law, 
which skirmishes round the margin of new theory but avoids taking clear position on 
the plea that the author is not a theorist but a mere practitioner. The third, a skilful 
exercise in iconoclasm, presents the law of nations, a poor substitute for the Christian 
commonwealth of the middle ages, as a thin veil of formal legalism designed to cover 
the rule of force. 

Professor Wilson gives us a compilation of practice and official pronouncement 
held together by so tenuous a thread of theory that compulsory rule and mere usual 
procedure follow one another without clear distinction of their respective values. His 
book is a small mine of precedents and of great utterances by august courts and states- 
men. It will be prized, as all his work has been, by the practitioners of international 
law. 

Sir John, who starts off with the statement of his view that ‘‘international law 
is not something whose rules and properties can be deduced as the logical consequences 
of certain premisses,”’ is nevertheless soon involved in deductive processes, at times 
with excellent results, as when he dismisses the dispositive doctrine of state recognition 
and asserts the necessary objective authority of international law over the state. In 
some of the most interesting topics upon which he touches, however, as for instance 
the relation between municipal and international law, he takes refuge in his character 
of practitioner and fails to adopt monism or dualism, primacy or subordination. In 
these passages he contributes so little that one asks why he opens up the subject. 

The authors of Making International Law Work, after a most promising start, 
disappoint us by failing to align themselves with any of the contemporary doctrines 
of the state and sovereignty which they so competently summarize. Their book, 
having provided a thought-provoking explanation of the league of nations’ descensus 
Averno, fades out in an indecisive examination of some proposals of international 
federation. 


P. E. CORBETT 
McGill University. 
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Federal Regulatory Action and Control. By F. F. BLacuiy and M. E. 
OaATMAN. (Institute for Government Research of the Brookings 
Institution, Studies in Administration, no. 37.) Washington, D.C.: 
Brookings Institution. 1940. Pp. xviii, 356. 

Independent Commissions in the Federal Government. By W. K. DoyLe. 
Chapel Hill, N.C.: University of North Carolina Press. 1939. 
Pp. x, 106. ($1.50) 

Cases and Materials on Administrative Law. By K.C.SeEaRs. (Ameri- 
can Casebook Series, ed. W. E. SEAvey.) St. Paul, Minn.: West 
Publishing Co. 1938. Pp. xvi, 800. 

Theory and Practice in Politics: The Godkin Lectures, 1989. By R. 
MosgEs. Cambridge, Mass.: Harvard University Press. 1939. 
Pp. vi, 78. ($1.00) 

Grants-in-Aid under the Public Works Administration: A Study in 
Federal-State-Local Relations. By J. K. Writitams. (Columbia 
University Studies in History, Economics and Public Law, no. 459.) 
New York: Columbia University Press. London: P. S. King & Son. 
1939. Pp. 292. ($3.75) 

The Administration of Old Age Assistance. By R. T. LANSDALE, E. LONG, 
A. Letsy, and B. T. HippLe. With a foreword by J. P. Harris. 
(Committee on Public Administration of the Social Science Research 
Council, Studies in Administration, vol. VI.) Chicago: Public 
Administration Service. 1939. Pp. xiv, 345. ($3.75) 

Civil Service Law. ByO.P.FreL_p. (Committee on Training for Public 
Administration of the University of Minnesota.) Minneapolis: 
University of Minnesota Press. 1939. Pp. x, 286. ($5.00) 

A Finding-List of Royal Commission Reports in the British Dominions. 
Prepared under the direction of A. H. CoLe. With an introductory 
essay by H. McD. CLoxre. (Harvard University Committee on 
Research in the Social Sciences.) Cambridge, Mass.: Harvard 
University Press. 1939. Pp. 134. 

IN the last few years, the mode of attack upon administrative authorities has become 

more subtle. Since no one would be so foolhardy as to maintain that these authorities 

are without fault, the cry was raised that the faults must be eliminated. This seeming 
appeal to reason found such ready support that administrative agencies are now in 
as much danger from their friends as from their enemies. This danger has led Mr. 

F. F, Blachly and Miss M. E. Oatman to sound a warning which students of adminis- 

trative law would do well to heed carefully. While it may be fashionable today to call 

for realism in legal thought, the product of the new approach is often no more than 
the unacknowledged conceptualism of a pseudo-scientific iconoclasm. Mr. Blachly 
and Miss Oatman have avoided this pitfall. ‘There is a highly developed federal 
administrative system which should be understood before efforts are made to change 
it” (p. ix). Accordingly, they devote the first half of their monograph to an examination 
of the present system, its basic relationships, and the manner in which the various 














































230 THe University oF Toronto Law JouRNAL 


types of authorities function. In the result, they conclude that ‘‘the doctrine of 
guaranteed individual rights and limited fields of government power, and the relation- 
ships resulting from this doctrine, must be recognised as of paramount importance in 
the present controversy regarding the system of federal administration and adminis- 
trative law’’ (p. 182). That this fact is often overlooked in various schemes for the 
reform of the administrative process is the burden of the second half of the study. 
For the purpose of analysis, the authors group such schemes under three heads: (i) the 
executive management doctrine, exemplified by the activities of the president’s com- 
mittee on administrative management, (ii) the doctrine of the judicial formula, repre- 
sented by the views of the American Bar Association, and (iii) the revisionist doctrine, 
which ‘‘employs the inductive method, seeking only to know the facts and to base 
any suggestions for change upon facts rather than predilections” (p. 231). The method 
employed in discussing the first two doctrines is to discover the criticism which each 
directs against the present system, the proposals for reform, how far these proposals 
have been realized in practice, and then to determine, in the light of the authors’ 
earlier analysis of the basic principles of the present system, what contribution the 
theory can make to progress in administration. The revisionist doctrine, favoured 
by Mr. Blachly and Miss Oatman, provides no general solution for all difficulties; it 
merely seeks to fit the cure to the disease without destroying the patient. The authors 
present their arguments and views in a sober and convincing manner. The book should 
be required reading for every student of administrative law. 

Mr. Doyle's study is in essence designed to show that the work now being done 
by the independent commissions would be improved if these commissions were reformed 
in accordance with what Mr. Blachly and Miss Oatman call the executive management 
doctrine. Thus, he finds that the independence of the so-called indepe ‘ent com- 
missions is largely illusory and that, to the extent to which it exists, it’ _rers efficient 
administration. He would accordingly reorganize most of them»  ~s subordinate 
single head units within the appropriate federal executive dep. énts’’ (p. 90), 
which course, in his opitiion, would have the effect of achieving g cer integration 
in policy formulation. The judicial functions ofthese bodies’shduld either be trans- 
ferred to adi) ..1strative courts or, in the alternative, it should be recognized that 
the primar phasis in this regard is on the public interest rather than on the interest 
of the ind «iwal. If the latter alternative is preferable, it would follow that ‘‘the 
present re: uirements for a judicialized procedure’ should be eliminated. Despite 
Mr. Doyle's persuasive arguments, we entertain doubts as to whether it is possible 
to differentiate between, and to separate the various functions of administrative 
tribunals, In this regard the student will be interested in contrasting the views of 
Mr. Doyle with those of Mr. Blachly and Miss Oatman. In any event the author 
has presented his case in an interesting and stimulating manner. His book constitutes 
a valuable contribution to the study of reform in administration. 

Professor Sears’s case-book replaces Freund's Cases on Administrative Law, now 
out of date by reason of recent developments in this field. We gather from the preface 
that Professor Sears’s selection of materials was determined by two principles: (i) that 
a course in administrative law should not be merely an adjunct to a course on consti- 
tutional law, and (ii) that the emphasis should be on the law produced by the adminis- 
tration rather than the law controlling the administration. With both these principles 
we are in complete agreement. However, a large portion of the work concerns itself 
with extraordinary legal remedies. We must assume that the results obtained by 
Professor Sears in the lecture-room justify this approach. Nevertheless, it seems to 
us that in the hands of a teacher less experienced than the learned editor, this emphasis 
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at the very beginning of the course on the remedial aspect may affect the student's 
ability to look upon administrative law as “law produced by the administration.” 
An attempt to create a proper balance is made in chapter 111, entitled ‘‘Examples of 
Administrative Tribunals and Agencies in Operation.’’ The arrangement of the materials 
in this chapter is functional, but on reading the cases we are left with the feeling that 
judicial review must inevitably loom large in lecture-room discussion even in con- 
nexion with this portion of the subject. It is, of course, highly probable that in practice 
the dangers we have visualized may be non-existent. It is almost impossible to 
estimate the usefulness of a case-book apart from actual experience in using it, or 
without a knowledge of supplementary materials assigned to the student. The reviewer 
can do no more than set down impressions gained from a perusal of the cases included 
by the editor. Within the limits of the scheme devised by Professor Sears, the materials 
are comprehensive and well organized. Inclusion in the appendix of Mr. Blachly’s 
Working Papers on Adjudication was indeed a happy thought. 

The Godkin Lectures delivered at Harvard University by Mr. R. Moses are 
described by the publishers as being ‘“‘by no means. . . a reasoned treatise’ but are 
“good talk, the rich allusive monologue of a man who tackles life with gusto.’’ As 
such, the book is most welcome, it affords a delightful hour’s reading. Incidentally, 
it may serve to remind the student that theories of administration which fail to take 
into account the human element are bound to fail. 

The study of grants-in-aid under the Public Works Administration made by 
Dr. J. K. Williams will, we are sure, occupy a prominent place in the growing literature 
on the grants-in-aid problem. The issues which the government had to solve in putting 
its plans into effect in this connexion were legion—economic, political, organizational, 
the formulhfion of criteria for determining to whom and for what purposes grants 
and loans webe » be made, and the labour policies governing the various undertakings. 
In addition, ther, »ed_for the federal agency to deal with local authorities created legal 
difficulties whichy.1 some cases, could be overcome only by changes in state consti- 
tutions. We dos at know what practical experience Dr. Williams had in connexion 
with the P.W.A. His:bdok leaves the impression that he is a highly competent observer, 
thoroughly acquainted ‘with the facts and issues which he discusses. [wfis especially 
interesting to note that he entertains doubts as to the value of co-om: ‘ating the 
P.W.A. with other federal public works activities. Canadian readers wilbht id in this 
study a clear-cut and sympathetic presentation of the way in which the P.\j.A. went 
about its task. 

The latest volume published under the auspices of the Committee on Public 
Administration maintains the high standard set by the earlier volumes. The authors 
of this study, which deals with old-age assistance, have made a critical analysis of this 
form of assistance in twelve states. The purpose of the investigation was ‘‘to discover 
the best practice achieved to date in the administration of old-age assistance and 
to describe and analyze this experience for the benefit of those who are responsible for 
planning or administering state and local programs” (p. vii). This is not a descriptive 
study and no attempt was made to appraise the degree of efficiency attained in the 
country as a whole. Various forms of organization at the different levels and various 
practices were examined with a view to determining how best to give effect to the 
letter and the spirit of the federal legislation. The authors have been eminently 
successful in their task. No one interested in the administration of social-security 
legislation can afford to overlook this volume. 

Professor Field modestly addresses himself to a small group—‘‘personnel officers 
and draftsmen of laws and regulations for the improvement and operation of public 
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administration” (p. v). We are sure that a much wider circle will reap the benefit 
of his efforts. It would be a great pity if this were not the case. Throughout the volume, 
the author speaks the language of his audience. He knows their problems, consti- 
tutional, organizational, and legal. His exposition of the law is clear, succinct, and 
surprisingly free from unnecessary technical terms. The last three chapters of the 
book, dealing with suspension and removal and judicial review of suspension and 
removal, will be of interest to every student of constitutional and administrative law. 

The librarian of the Baker Library, Harvard Graduate School of Business 
Administration, has followed up his earlier work (Finding-List of British Royal Com- 
mission Reports: 1865-1935 (Harvard, 1935)), by compiling a list of royal commission 
reports in the British Dominions. The brochure deals with commissions affecting 
Australia, Canada, Newfoundland, New Zealand, South Africa, and Rhodesia, including 
their political subdivisions. For some unexplained reason, Ireland is not included. 
As the compiler points out ‘‘this tabulation attempts to press the inquiry back to the 
times when self-government was granted the several British colonies, and to cover 
the decades before the present governmental structures were established’’ (p. 13). 
While the list is by no means exhaustive, it should prove of value to many persons 
engaged in legal and social research. Professor Clokie’s short introductory essay is 
interesting, but it is unfortunate that he did not deem it necessary to give the citation 
of the cases to which he refers. 

J. FINKELMAN 

Law Building, University of Toronto. 


Federal Administrators: A Biographical Approach to the Problem of 


Departmental Management. By A. W. MACMAHON and J. D. 
MiLttett. New York: Columbia University Press. 1939. Pp. 
xiv, 524. ($4.50) 


Tuts work is a meticulous collection of case-material pertaining to the federal adminis- 
tration of the United States, and designed especially to illustrate the parts played by 
different types of individuals in determining the quality of administration. The 
general argument of the book is thus condensed by the authors: ‘‘Departmental 
leadership has two phases, political and administrative. It must be implemented for 
both. Departments in the past have had neither political nor administrative coherence. 
Administratively there is need in each department for a focal personality who will 
direct the flow of command and integrate the work of a flexible group of supervisors. 
But the political head of the department must be equipped for the formulation of 
policy and its popularization. There is also need, therefore, for aides who serve at the 
will of the Secretary, free from routine responsibility. The first group are the core 
of management. The second group are advisory but they are so complementary to 
the first that they may be spoken of as an ingredient of management. Without a 
headquarters personnel disposed in these two organs and suited to their purposes, 
departments can have no real existence. With such organs the departments can hope 
to play the role attributed to them, soundly enough, in the ideal of administrative 
segregation and coordination.”’ 

The theme is worked out by describing the personalities who have held or hold 
high office in Washington, their training and octupations prior to entering the public 
service, how they came to be appointed, their promotions and transferences within 
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the departments, their relationship to political parties, and like facts. This biographical 
information is not readily accessible elsewhere, and apart from the central theme of 
the book is of genuine interest to the student of government. In addition there are 
many data on the structural growth of the departments and bureaus in Washington, 
with explanations of the major influences upon this growth. Many by-paths in the 
general study of administration are opened up by the analysis; for example, the manner 
in which technicians frequently come to influence policy even when they have not 
been engaged for that purpose. A man of technical training was given the task of 
preparing annual reports on the progress of agriculture. Such was the nature of 
these reports that in time they came to be fundamental enunciations of departmental 
policy. The authors, however, are excessively cautious about following these by- 
paths. They are usually content to leave the facts to be interpreted by the dis- 
criminating reader. Often, however, they put in fresh terms some of the old adminis- 
trative truisms; e.g., ‘‘A civil service is creative in itself, in the sense that it tends 
to project the unfolding possibilities that are implied in the legislation already in 
existence.’ The book is not for popular reading, i. + most of its pages are packed 
heavily with factual material. But the specialist in public administration will find 
it useful, and to the student of American government it is invaluable. 
A. B. 


Characterization in the Conflict of Laws. By A.H. RoBertson. (Harvard 
Studies in the Conflict of Laws, vol. IV.) Cambridge, Mass.: 
Harvard University Press. 1940. Pp. xxix, 301. ($3.50) 


THE theory of qualification or characterization (as more happily termed by Dean 


Falconbridge) is relatively an innovation in the analysis of conflicts of laws. So long 
as the conception of a common law, whether founded in the community of English 
law for the English-speaking world or in modern Roman law for continental Europe, 
coloured the background of jurisprudence, the solution of conflicts of laws was typically 
sought in international or vested-rights doctrines which largely obscured the intrinsic 
difficulties in the application of foreign laws by disregarding their diversities. Latterly, 
however, the ascendance of positivism in legal thinking—an inevitable concomitant 
of prolific local legislation and the adoption of national codes in all parts of the civilized 
world—has both accentuated the specific differences among the various legal systems 
and at the same time undermined the previous bases for dealing with conflicts of laws. 
The epoch-making articles of Kahn in Germany (‘‘Gesetzeskollisionen'’ in 30 Ihering's 
Jahrbiicher, 1) and Bartin in France (“De l'Impossibilité d’arriver 2 la suppression 
définitive des conflits des lois” in Clunet (1897), 225, 466, 720), which appeared, 
respectively, in 1891 and 1897 and inaugurated the extensive European literature on 
the subject to which the present monograph is devoted, constitute in effect special 
pleadings for the application of the local Jex fori in the solution of conflicts of laws, 
chiefly on the ground that uniformity in the existing rules respecting the application 
of foreign law and, more particularly, in the significance of legal concepts and insti- 
tutions and in the principles by reference to which such categories may be fixed and 
subsumed under the conflicts rules, is not presently attainable. This still represents 
the dominant view in Europe, although more recently efforts have been made to 
establish a basis for the uniform selection and application of the proper law in case of 
conflict, either through resort to comparative law or through the logical determination 
of methods whereby it is hoped such uniformity may be achieved. It is somewhat 
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remarkable, though perhaps not entirely unfortunate, that, despite a comprehensive 
article published by Lorenzen in 1920 on ‘“‘The Theory of Qualifications and the 
Conflict of Laws”’ in 20 Columbia Law Review, p. 247, this abstruse and fundamental 
problem has been brought to the attention of the British legal world only within the 
past decade, notably by Falconbridge, Beckett, and Cheshire, and in the United 
States has remained otherwise quiescent until the appearance of the present monograph. 

In a degree, this work is predicated upon a critique, both incisive and eclectic, 
of the well-known discussions of characterization by Lorenzen, Beckett, Falconbridge, 
Unger, and Cheshire; the European literature is indirectly considered. The first chapter 
outlines the statements of the problem by these authors; the second propounds criticisms 
of the same; the next four chapters elaborate the author’s thesis. Three additional 
chapters review illustrative cases, and there is a brief conclusion which intimates that 
the results have been reached without taking sides in the battle of the schools. The 
plan involves some tedious repetition, but the treatment is refreshingly readable for 
an esoteric theme. 

Roughly speaking and without attempting to trace the detailed involutions of 
the discussion, the author proposes that the solution of a conflict of laws involves 
three logical (or may we say chronological?) stages of characterization. The first is 
the primary stage before the proper law is ascertained when the factual situation 
before the court is characterized. The second is the determination of the connecting 
factor, referring to the proper law. In these stages for want of a satisfactory alternative, 
the author advocates the application of the lex fori. The third stage comprises the 
delimitation and application of the proper law; this process of secondary characteri- 
zation, it is proposed, should be controlled by the proper law selected. Most illuminating 
of the author’s suggestions are the cogent argument that the internal law of the forum 
is an inadequate standard of characterization and that conflicts categories must be 
liberally calculated to do justice to the foreign law and the revealing refutation of 
various logical arguments for recourse to the lex fori coupled with its acceptance on 
practical grounds for the purposes of primary characterization. 

If this position verges upon paradox, the ostensible limitation of the inquiry to 
the determination of what legal system should regulate each stage of characterization 
(cf. p. 67), as distinguished from the appropriate methods of characterization in 
specific cases, is too artificial to be faithfully observed. Obviously, the limitation is 
still less tenable, if the problem, as the author concludes, is to be considered on practical 
grounds and not as a mere matter of mechanical logic. Indeed, along this line, the 
validity of the basic distinction drawn by the author between primary and secondary 
characterization comes into question. Apparently, all that precedes the selection of 
the proper law is excluded from the stage of secondary characterization. Aside from 
the revealing circumstance that the authorities disagree as to the items to be included 
in this stage, the author's arguments implicitly impugn the distinction. No inherent 
necessity requires the settlement of the so-called primary characterizations before 
the various alternatives are explored. In this connexion, the analysis of the distinction 
between substance and procedure on pages 119 ff. is especially interesting; it assumes 
that the two categories are exclusive of each other and that the classification should 
have the same meaning with reference to the Jex fori as to a foreign law. These 
assumptions will yield a satisfactory result for an English court applying a foreign 
statute of limitations characterized as substantive by the foreign law, but it is note- 
worthy that the author does not envisage the converse case, where his method would 
lead to an absurd conclusion. All this suggests that the characterization analysis is 
a logical inversion. The primary issue with which it is concerned is to determine the 
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spheres of the /ex fori and the conflicts rules, which is essentially a practical question 
as the argument indeed suggests. The inference is that the solution of this issue should 
control the logic of characterization. Not vice versa. 


HEsseL E. YNTEMA 
University of Michigan Law School. 


Social Change and Labor Law. By M.SuarpandC.O.GreEGory. With 
preface by W. G. Katz. Chicago: University of Chicago Press. 
1939. Pp. viii, 175. ($2.00) 

The Busch Jewelry Stores Labor Injunction. By J.H. Mariano. Boston: 
Christopher Publishing House. 1940. Pp. 238 ($2.50) 


Industrial Law. By H. SamuEts. Ed.2. London [Toronto]: Sir Isaac 
Pitman & Sons. 1939. Pp. xxii, 249. 


NRA Trade Practice Programs. By C. A. PEaRcE. New York: 
Columbia University Press. 1939. Pp. x, 225. ($2.75) 


THE title of the first of these books is somewhat misleading. The book contains two 
series of three lectures each delivered by Professors Sharp and Gregory, respectively, 
at the University of Chicago. The former has dealt with society and the law, the 
latter with government control of labour disputes. As the preface indicates, Professor 
Sharp has developed ‘‘informally some of his general ideas about the relations between 
philosophy, economics, and law.’’ A hopeful note pervades his lectures; there is little 
of the grimness that is so often found in many essays on aspects of legal philosophy. 
His thesis is that the law does not stand in the way of social change. Legal insti- 
tutions and legal concepts have a great capacity for adjusting themselves to new 
conditions. Delays which occur in the process of adaptation are, in the main, due to 
general uncertainty as to the end to be attained. The theme is developed in a highly 
interesting manner. Professor Gregory’s presentation is more vigorous. He begins 
with the common law and traces the legislative changes in the law governing labour 
disputes down to the present day. The burden of his argument is that labour organi- 
zation and collective bargaining should be removed from the arena of coercive self- 
help and placed in a civilized forum where these ends may be achieved by peaceful 
and rational methods. Little progress in this direction, however, can be made so long 
as judicial interpretation strangles legislative purpose, and so long as industrial leaders 
refuse to recognize and deal with unions as legitimate institutions. We heartily 
recommend these lectures to Canadian readers. For a general view of the trade-union 
law of the United States, it would be hard to improve on them. 

Dr. Mariano treats the Busch labour injunction case along the lines made popular 
by the famous criminal trials series. He reproduces the judgements delivered at various 
stages during the proceedings, tying this material together rather loosely with comments 
of a somewhat effervescent nature. We must confess that we fail to see the purpose 
of this publication. For the legal profession it offers little, since the author has not 
seen fit to make any critical analysis of the judgements, especially in the light of 
decisions in other jurisdictions. The comments in a number of law journals seriously 
question the validity of the decision. On the other hand, the book could not have 
been intended as a handbook for labour leaders: it fails to indicate with any degree 
of clarity what are and what are not the limits of legitimate picketing. 
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Mr. Samuels has prepared a revision of his work, formerly entitled The Law 
Relating to Industry. The material has been brought up to date (the major change 
in the law being in the field of factory legislation) and an appendix deals with recent 
emergency legislation. The book was designed to meet the needs of ‘‘those directing 
industrial and commercial firms.’’ This class of readers has long since acknowledged 
its indebtedness to the author in respect of the first edition. The new edition should 
prove even more useful to such persons. It is unfortunate, however, that this excellent 
publication is somewhat marred by numerous inaccuracies in the citations of cases. 

Mr. Pearce’s monograph is of more immediate interest for the economist and 
the business-man than it is for the average lawyer. It deals with price competition, 
price control, production control, and other trade practices, and with the manner in 
which the N.R.A. affected these matters. The legal problems involved are dealt with 
only incidentally. Nevertheless, it would be a serious error if the legal profession 
were to overlook this book. Business practices are definitely within the ken of the 
lawyer, and, unless he is prepared to surrender this field to others, it is his duty to 
become thoroughly acquainted not only with the law but also with the social and 
economic problems underlying the law. In addition, every lawyer interested in govern- 
ment administration of business will find in this volume a penetrating analysis of the 
problems which may be encountered in this field. 

a 


Mr. R. St. G. Stubbs has already lightened the pages of legal and other periodicals 
with sketches of lawyers and laymen of the Canadian west. We welcome their publi- 
cation (with additions) in book-form (Lawyers and Laymen of Western Canada, Toronto, 
Ryerson Press, 1939, pp. [viii] 197, $2.50). It is not unimportant that the records 
such as are here made should be recorded as a contribution to that elusive something 
called tradition. Mr. Stubbs has a distinct flair for the fine phrase, for an appreciation 
of record and memory in an imaginative setting, and for bringing into relief striking 
scenes and episodes connected with some eight western figures. The writing is stimu- 
lating and attractive, and we trust that the author will gather more memories so 
easily lost and so elusive. It is out of such books that we build up the fire-side stories 
of national life. 


Pe Mr. E. S. Fay is eminently qualified to write the life of Mr. Justice Swift (The 
Life of Mr. Justice Swift, London, Methuen and Co., 1939, pp. xviii, 287, 12s. 6d.) 
and, what is equally important, the life was well worth writing. Not merely was Swift 
a man of professional accomplishment, not merely did he take part in great trials, but 
he brought to his work a creative knowledge of human nature, a refined sense of justice, 
and a serviceable humour and wit which combined to make him not only respected 
but loved. In addition, he had a profound contempt for anything indirect or insincere, 
and he was not slow to let loose the power of his tongue in such connexions. He 
possessed, too, as Lord Sankey points out ‘‘abundant common sense,’’ which coloured 
his admirable skill in that most difficult of all judicial duties—summing up to a jury. 
Of special interest is the record of his work in trying divorce on circuit. We can forgive 
the apparent lapses from dignity in the zeal for social justice. This is certainly one 
of the best lives of a judge which has appeared in recent years and its reading will 
open up knowledge of a life of great human and legal richness. 
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We already have had occasion to welcome the volume on Switzerland in the series 
dealing with the contemporary law of various nations under the distinguished direction 
of MM. H. Lévy-Ullmann and B. Mirkine-Guetzévitch. It is skilled editing which 
has determined that the seventh volume should deal with Turkey (Turquie, by various 
authors, Paris, Librairie Delagrave, 1939, pp. 406) seeing that Switzerland has had 
such a profound influence on Turkish law. As is well known, Turkey has cut away 
from its legal moorings and its law is practically composed of foreign receptions. Thus, 
for example, the Swiss Civil Code and the Code of Obligations have been received in 
their entirety; the penal law is Italian; criminal procedure is of Germanic origin; and 
civil procedure is derived from that of Neuchatel. To those of us who move by stiller 
waters the whole thing is somewhat astounding, especially when we recall the pro- 
fundity of religious roots in Turkey. Our astonishment is all the greater when we read 
of the remarkable success of the receptions to which this volume bears witness. It is 
most welcome, too, for the simple reason that few of us are able to make any progress 
in the Turkish literature. We may note that students of receptions will find an admirable 
study of the reception of the Swiss Code in Turkey by Professor Sauser-Hall in the 
collection of papers issued by the University of Geneva in 1938 (Geneva, Librairie 
Georg & Co., S.A.) It is a grave defect that a book of this nature is not indexed. 


Those of us who recall the great days that are no more will remember brilliant 
hours in court when Sir Edward Clarke’s advocacy was a thing of admiration. His 
life by Mr. D. Walker-Smith and his grandson, Mr. Edward Clarke (The Life of Sir 
Edward Clarke, London, Thornton Butterworth [Toronto, Thomas Nelson], 1939, pp. 
351, $5.50) is thus a renewal of happy memories. In addition, it is a contribution to 
legal biography in that it illuminates many well-known and famous cases which have 
more than an ephemeral interest. It is somewhat long but most of it is of interest. 
Clarke, perhaps more than any of his contemporaries, was a man of versatile dis- 
tinctions, and it is fortunate that the authors have had full access to Sir Edward's 
private papers and records. The use which they have made of them not only throws 
light on many well-known men and on affairs, but gives to the book a sense of reality. 
Most lucid of advocates, most generous of friends, most unselfish of colleagues, most 
sincere in convictions, most rugged in honour—Clarke deserved a well-written and 
balanced biography. This volume serves his memory well. 


Mr. J. Westbury-Jones’s Roman and Christian Imperialism (Toronto, Macmillan 
Co. of Canada, 1939, pp. xxxviii, 374, $3.25) is described by the publishers as ‘‘a 
dissertation on the reciprocal influence of Roman Law and Christianity.’ The earlier 
chapters lie outside the ambit and scope of a notice in these pages. The later chapters, 
dealing with church and state, Justinian the Christian legislator, Christianity and 
social institutions are more interesting and valuable. They are coloured, however, 
by theological if not doctrinal points of view, and no attempt is made to evaluate 
the social effects of the early Christian attitudes on marriage and divorce, which, 
gathering force down the centuries, have lain behind so much pain and suffering. 
The young beginner in Roman law will find these chapters moderately useful. 


Woe unto you Lawyers by Professor Fred Rodell (Toronto, McClelland and 
Stewart, pp. xiv, 274, $2.50) is a piece of professional journalism. No sane member 
of the profession is unwilling to welcome criticism, and the wisest and most learned 
men in it are more than conscious of serious and indeed woeful defects and are doing 
much to remedy them. When, then, a professor of law at such a distinguished law 
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school as that of Yale University enters the field of discussion we have a right to expect 
something balanced, creative, and judicial. Instead, however, we are given in the 
words of the publisher’s announcement ‘‘a lusty, gusty attack on the law and all its 
works . . . a wholly indefensible institution,’’ through which ‘‘a group of medicine-men 
. .. dominate our social and political lives,’’ etc., etc., etc. The “‘blurb’’ for once reflects 
the pages, which will contribute nothing whatever to legal reform. It is a pity that 
the distinguished author did not direct his undoubted abilities in a manner and form 
more fruitful for the ends which we would like to hope he has in view. He appears to 
have a certain amount of wisdom—he has not thought it worth-while to index his 


book. 


We do not review detective stories in the pages of the JouRNAL. We feel, however, 
that we may deviate once at least from the rule in order to promise our readers an 
interesting and exciting evening with Crime in Reverse (Toronto, Thomas Nelson, 1939, 
pp. 345, $2.00). The author, Mr. J. deN. Kennedy, is a well-known member of the 
Ontario bar, and this fact may permit us to draw attention to his very successful and 
well-managed story. 


Mr. C. S. Emden is already well known as a distinguished writer on constitutional 
law and on political subjects. He is thus a most competent editor for any work dealing 
with constitutional exposition. In editing Sclected Speeches on the Constitution (Oxford 
University Press, 2 vols., 1939, pp. xvi, 258, viii, 306, 65c each), he has brought to 
the difficult field of selection the judgement which we have learned to expect from 
him. In connexion with the relations of the sovereign to the ministry, with various 
aspects of the house of lords and the house of commons, with foreign policy, with the 
people and their rights and representatives, with imperial affairs, we are provided 
with a carefully chosen body of speeches in which the older classical utterances are 
united with more modern and less known instances. The two volumes are worthy of 
being read in connexion with any exposition of constitutional law. 


Dean Emeritus W. L. Burdick, of the School of Law, University of Kansas is 
the author of The Bench and Bar of Other Lands (Brooklyn, Metropolitan Law Book 
Co., 1939, pp. xii, 652, $5.00) which he hopes ‘‘may have a place among the leisure 
reading of members of the legal profession, and students of law, also that those inter- 
ested in history and political science may find something of worth in it.’’ It deals 
with the actual everyday workings of the law courts of England, France, Germany, 
Italy, Russia, Egypt, Palestine, India, China, and Japan. The record is based on 
personal observation made during visits to these countries. Thus the learned author 
brings to the work not merely professional training and teaching experience, but the 
keen observation of the ‘‘man on the spot.’’ The book is non-technical. We must 
not, then, look for meticulous legal and historical refinements—and Dean Burdick 
makes no claim to them. However, it is seldom that a book of this nature gives such 
an interesting and delightful general survey. For the layman, who has as a rule a good 
deal of interest in courts, etc., however much he may dislike lawyers, the book is 
excellent. Lawyers will find it more than ‘‘well worth their leisure reading.’"’ The 
learned author need not fear too acute criticism from them, as most of them will not 
know enough to see in some of the generalities the need for modifications in detail— 
for example, such as may be observed in connexion with the judicial committee. For 
young law students the book has a distinct and important value. If they can be 
induced to read the book through, they will have their imaginations stirred and their 
horizons widened—and every law school worth its name fervently prays for such 
students. 
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The Handbook of Latin American Studies, 1938 (Cambridge, Harvard University 
Press, 1939, pp. xvi, 470) edited by Mr. L. Hanke of the Library of Congress, and 
Mr. R. D’Ega, of the Pan-American Union, has established itself as a useful work of 
reference since its first appearance (see 3 University of Toronto Law Journal, 273). In 
the section dealing with law, the survey is once again in the competent hands of Mr. 
J. T. Vance of the law library of the Library of Congress and it will prove, as in the 
past, of great assistance to students of comparative law, who will also be interested 
in the surveys of the literature of such kindred fields as government and international 
relations. In a work of this nature it is always impossible to be comprehensive, and 
criticism might well be directed at it in this connexion. Doubtless finance is responsible 
for certain editorial policies, but we wonder if all the useful law-journal material has 
been noticed. The Handbook is now under the excellent direction of the committee 
on Latin-American studies of the American Council of Learned Societies. The entire 


conception of the work and its aims and purposes call for active aid financially and 
from scholars. 


“Censorship” is an age long problem. The prohibitions of today are the free 
choices of tomorrow. ‘‘Uplifters’’ and ‘‘Comstockers’’ pass from the front of battle 
and drift into a nation’s lumber heap of national jokes. Doubtless the process causes 
a good deal of irritation to those who can appreciate the subtle difference between the 
nude and the naked, or the social fact, to which history bears witness, that more harm 
than good is done by the excessive zeal of the ‘‘unco’ good.” It is at times well to view 
all this at some given moment in the process; and, in The Censor Marches on, Recent 
Milestones in the Administration of the Obscenity Laws in the United States (Toronto, 
McClelland and Stewart, 1940, pp. ix, 346, $2.75), Mr. M. L. Ernst and Mr. A. Lindey 
provide a study which is a contribution to legal and to social history. It discloses an 
extraordinary survival of the primitive in relation to the administration of the law 
of obscenity, and the power of organized fanaticism which in itself is obscene. To all 
those who see prudery and hypocrisy in their lurid work of destruction—and it is 
nothing more or less—their book will make a distinct appeal. 


The fiftieth anniversary of Bryce’s American Commonwealth provided an occasion 
for a critical examination of this classical work. Eight American political scientists 
discuss it from various angles. These essays have been collected under the excellent 
editorship of Professor R. C. Brooks of Swathmore College (Bryce’s American Common- 
wealth: Fiftieth Anniversary, New York, Macmillan Co. [Toronto, Macmillan Co. of 
Canada], 1939, pp. xii, 245, $2.75); the important contemporary reviews by Woodrow 
Wilson and Lord Acton have been added. The volume constitutes an admirable example 
of how a classical work may best be estimated not only in the light of its contemporary 
value but in the perspective of history. On the whole Bryce has worn well—indeed 
better than might be expected considering his methods of work, which at times did 
not pass much beyond a high if limited skill in observation and in interview, and his 
somewhat arbitrary scheme of social values which itself tended to narrow his general 
method. The book was well worth doing and it has been done with skill and edited 
with care. It will constitute an excellent companion to Bryce. 


A sincere welcome ought to be given to volume ninety-nine (1939) of the Record 
Series of the Yorkshire Archaeological Society which is an inventory of the Parochial 
Documents of the Archdeaconry of the East Riding (ed. by M. W. Barley, printed for 
the Society, 1939, pp. xxii, 168). The volume incorporates the results of an inquiry 
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into the parochial documents in existence in various parishes. It owes its inspiration 
to his grace the Archbishop of York, who created a commission composed of represen- 
tatives of the church and of University College, Hull, of which the editor is a member 
as assistant lecturer in history. The result is an admirable record of the documents 
covering many aspects of parochial life from the sixteenth century on. In an excellent 
introduction the learned editor sums up the value and physical condition of the manu- 
scripts; and the commission makes various suggestions in the latter connexion. Nothing 
can be more valuable than inventories of this nature. Experience among parochial 
documents years ago disclosed the heart-breaking work of research, and his grace is 
to be congratulated not only on his special interest but in the admirable results which 
have flowed from it. Might we suggest to him, with great respect, a matter for further 
research? In working at the visitation documents of the courts of the sixteenth century, 
I missed too often records of detecta and comperta, especially in connexion with the 
archdeacons’ visitations. I believe that I have published the vast majority of visitation 
articles and injunctions for that century and I have provided a working list of them in 
the English Historical Review for the subsequent century. All this material lacks * 
further illustrations from records of actual application. Would it be possible for the 
commission, now so admirably constituted, to direct its attention to a diocesan inquiry 
into the possible existence of such material? 


The constitutional records of any jurisdiction are of the greatest importance not 
to the constitutional lawyer alone, but to the social and political historian. We would 
give much if we possessed more for Canada than the fragmentary notes of the Quebec 
and London conferences. The state of Michigan is fortunate. Not only were the 
journals of the constitutional conventions held prior to the admission of Michigan 
as a state published (1835, 1836, 1894: the first two by order of the conventions; the 
last by order of the secretary of state); but, after a search for the debates, committee 
reports, and supporting papers under the praiseworthy activities of the Michigan 
historical commission and the Michigan State Historical Society and after their 
assembling of as complete a file as possible with photostatic reproductions, we have 
a record under the excellent editorship of Mr. H. M. Dodd, which will do more than 
galvanize into life the material already published (The Michigan Constitutional Con- 
ventions of 1835-36, Debates and Proceedings, edited by H. M. Dodd, Ann Arbor, 
University of Michigan Press, London, Oxford University Press, 1940, pp. xii, 626, 
$5.00). The learned editor provides an introduction of excellent historical quality, 
which affords a due setting for the documents, which are reproduced in a manner 
worthy of great praise. There is a first-class index and a bibliographical note adequate 
for the purposes of the volume. The highest praise is due to the University of Michigan 
Press for the format of the publication, which is worthy of their reputation. 


Not only is Cardozo one of the most distinguished jurists and lawyers of the 
world, but he will be remembered as well for the charm of a singularly beautiful 
personality. His position in the world of legal thought has been established by his own 
writings and judgements as well as by critical volumes and articles published since 
his lamented death. Mr. G. H. Hellman, already well known as a writer, attempts 
another task in Benjamin N. Cardozo, American Judge (Toronto, George J. McLeod, 
1940, pp. xii, 339, $4.50). He has undertaken a study of Cardozo’s personality, and 
in doing so he has had access to much private material, and drawn on personal recol- 
lections—his own and those of Cardozo’s many friends. The result has been a study 
written in such a manner as we should expect from a writer of Mr. Hellman’s accomplish- 
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ments. The book has defects. Cardozo’s modest charm might well have demanded 
a more robust and chastened style and we grow somewhat weary of the continuous 
language of lyric poetry. 


It is over twenty years since any comprehensive survey was made of the investi- 
gation powers of the American congress. To Mr. M. N. McGeary we owe a modern 
study (The Developments of Congressional Investigative Power, New York, Columbia 
University Press, 1940, pp. 172, $2.25) which is valuable and informative especially 
for the student of comparative institutions and public law. While the emphasis is 
political, students of law will find an interesting discussion of judicial decisions relating 
to the purposes of investigation, and appreciate comparisons with the situations under 
parliamentary government. The author has dealt with material miscellaneous and 
unrelated in a scholarly manner and has succeeded in making the discussions interesting. 
There is a good bibliography and index. 


Most of us can recall various attacks on legal maxims and it would be easy to 
add to them in noticing the appearance of the tenth edition of Broom’s Legal Maxims 
(by R. H. Kersley, London, Sweet and Maxwell, Toronto, Carswell Co., 1939, pp. 
Ixxxvii, 706, £1.12.6). Indeed there is a temptation to make the new edition an 
occasion for a full-dress discussion of the whole matter. To do so would be, we submit, 
most unfair. Broom’s Legal Maxims was never really meant to be more than a tool 
—and a tool it has remained in essence since its appearance in 1845. That it is a useful 
tool this long and vigorous life would seem to prove, and to this tenth renewal of its 
youth the latest editor brings gifts and skill more than adequate for their purpose. 
It is not too much to say that the profession are under very deep obligations to him 
and that, under his editorial care, they will find Broom more than ever useful. 


Lectures on public foundations vary in quality and in quantity, and many of them 
are scarcely worthy of book-form. Public delivery, in addition, is a severe handicap 
for the written page. It is a pleasure, then, to welcome the Messenger Lectures delivered 
by Professor C. H. MclIlwain at Cornell University in the session 1938-9 (Const#- 
tutionalism, Ancient and Modern, Ithaca, Cornell University Press, 1940, pp. x, 162, 
$2.50). Those who are acquainted with Professor Mcllwain’s previous writings will 
not be disappointed in the quality of scholarship or in the manner of presentation. 
The contest today, at a ghastly zenith, between law that is known and ordered, and 
governmental will that is arbitrary and uncertain is the theme which, with a fine 
sweep of knowledge, links pages that begin with glimpses of the ancient world and 
end with modern issues. The lectures do not make a direct appeal to the profession; 
they do more. They make a challenge which no lawyer can afford to neglect for a 
consideration of fundamentals which lie behind and condition the practice of all law. 
They are learned and stimulating; they are wise and sober—a distinct addition to 
the lawyer's library. An index would have been a great help—and the notes at the 
foot of the pages. 


Dr. J. A. Hawgood’s Modern Constitutions since 1787 (Toronto, Macmillan Co., 
1939, pp. xii, 539, $4.75) has distinct qualities in connexion with the classification of 
constitutions and it contains references to many of the constitutions since 1787. Its 
great use will lie in suggesting discussion as to how constitutions rose, fell, or survived, 
and in providing a working basis for their classification. On the other hand, judged 
by its avowed aims, the book is far from being a success. The author has laid out a 
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vast purpose: (i) to avoid the mere “‘political gazetteer’’; (ii) to place ‘‘political consti- 
tutions and institutions both in their historical perspective and in their relationship 
one to another”’; (iii) to give to students ‘‘added precision’’ in their knowledge; (iv) to 
make them understand better how and why constitutions came or went, were modified, 
or survived. We must confess that in none of these aims has he been successful. It 
may be true that a man’s reach should exceed his grasp—but it is possible to over- 
reach one’s capacity and thus to destroy grasp. Indeed, the author has set himself 
a superhuman task, and, as the result, we have a great deal of superficial writing. 
There are not a few errors and there are statements which convey wrong impressions. 
There is a bibliography of varying worth: it is conceived on no very clear plan and 
it is not free from errors. 


Professor Edgar McInnis has undertaken an almost impossible task in The 
War: First Year (with a foreword by R. G. Swing, Toronto, Oxford University Press, 
1940, pp. xii, 312, $1.50), where he attempts to record and integrate an immense 
amount of confusing material. His success is remarkable in that he has achieved, by 
diligent and wise historical scholarship, something worthy of the best traditions of 
objective and sober statement. The book lies largely outside our ambit and scope, 
but we draw the attention of our readers to it with great pleasure as it is most im- 
portant that the most accurate information possible be made available. Mr. McInnis, 
in addition, possesses the fine quality of a sense of historical values in the use of vast 
material. The book deserves a wide circulation. It is eminently readable, it inspires 
confidence, it is disciplined. The facilities for reference are excellent. 


Professor R. J. Harris of Louisiana State University has written an interesting 
monograph on American judicial power (The Judicial Power of the United States, 
Louisiana State University Press, 1940, pp. x, 238, $2.50) which is a careful review 
of the problems connected with the external limits of the judicial power, the power of 
congress to regulate jurisdiction, incidental and implied powers of the federal courts. 
The great value of the book lies in its close analysis of the case-law. In this connexion, 
it will prove of the greatest value to the foreign student. It is disfigured here and there 
by a certain flippancy in style and in statement which tends to make a reader somewhat 
doubtful of the author’s capacity to handle the methods of the judicial process. It 
is unfortunate, too, that the author has not studied Australian law, where he would 
have found some interesting comparisons. In relation to the power of congress to 
punish for contempt, he points out that the power was ‘“‘first used to vindicate the 
authority of the King’’ (p. 177). It is interesting to read this in the light of 58 Selden 
Society (1939), at pp. Ixxvi-lxxxiii and xciii. The book is one of diligence and promise, 
and whatever its value to American law students, others will find it useful for its wide 
view of an interesting subject. The format is first class. 


There are few branches of the law which from day to day present the practising 
solicitor with as many problems as the law of landlord and tenant. In revising and 
remodelling the latest edition of Woodfall’s Law of Landlord and Tenant (ed. 24, 
London, Sweet and Maxwell, Stevens and Sons, 1939, pp. clx, 1431, £2 17s. 6d.), 
Mr. Lionel Blundell has performed a valuable service for his profession. It is no 
aspersion upon Woodfall’s work to say that this persistent re-editing of such an old 
book illustrates the tenacious conservatism of English lawyers. The present editor 
has rewritten many portions of the text and added several new chapters. Numerous 
recent statutes which affect the law of landlord and tenant are discussed and referred 
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to. The extensive modification of the law by such statutes tends to drive a wedge 
between the English and Canadian jurisprudences. English cases which proceed upon 
the basis of some local legislation are of little assistance in the Canadian courts unless 
we happen to have an act which is in pari materia. However, the Canadian lawyer 
may still find much profitable material in this exhaustive treatise. Like other modern 
works, this latest edition of Woodfall is to be supplemented by additional pages for 
which a slit is provided in the back cover. These supplements will note new cases 
and statutes, correlating them to appropriate sections of the text. One of them has 
been issued already (80 pp.) to cover the important provisions of recent emergency 
legislation. 


The Nazi Disease by J. J. M. Scandrett (Boston, Christopher Publishing House, 
1939, pp. 142, $1.50) tells us that Nazism is a disease affecting ‘‘not merely the patient’s 
epidermis, but his whole anatomy and all his organs’’; an old disease under a new name. 
“Germany is sick.’’ The symptoms, considered chronic, general, military, and patriotic, 
are diagnosed and the background, historical, physical, and philosophical, sketched. 
The author reminds us, and the warning cannot be too often given, that the Nazi 
disease is contagious. We must be vigilant lest we find ourselves acting as if democracy 
were the disease from which the world must recover. 


Anti-Chain-Store Tax Legislation by M. W. Lee (Chicago, University of Chicago 
Press, 1939, pp. x, 80, $1.00) is one of the studies in business administration of the 
University of Chicago School of Business. It is no longer news that just as the work 
of economists has led them into law, so the lawyer has had more and more to take 
account of the work and problems of economists and of developments in the other 
social sciences. In this study an economist traces the progress of the chain-store tax, 


considers its cumulative effect and incidence, its impact on the consuming public, and 
the judicial rulings which have purported to settle its status, having regard to the 
equal protection clause of the federal and state constitutions. After an appraisal of 
government regulation of corporate chain systems he gives ten reasons in support of 
a recommendation that all chain-store taxing statutes of whatever type be repealed. 
(B.L.) 


American Neutrality: Trial and Failure, by C. G. Fenwick (New York, New York 
University Press, London, Oxford University Press, 1940, pp. xii, 191), is the story 
of the efforts of the United States to maintain that precarious status called neutrality, 
“‘an inherently illogical and inconsistent attitude [which] puts you in the position 
where you have to choose between abandoning your rights or fighting to maintain 
them."’ Professor Fenwick gives us a simple account of the traditional rights and 
duties of belligerents and neutrals inter se and proceeds to illustrate how, with respect 
even to so powerful a nation as the United States, neutrality is an intolerable if not 
an impossible position under modern conditions of warfare. He is of opinion that 
neutrality as it has been known in the past can scarcely survive the present war. This 
book shovld be welcomed for its timeliness as much as for its excellent treatment of 
a vital problem within a short compass. (B.L.) 


This collection of lectures (The State in Society, a series of public lectures delivered 
under the auspices of McGill University, Toronto, Oxford University Press, 1940, 
pp. 140, $1.50) has a relevance for lawyers who are often prone to forget that changes 
in society's structure and in the relations between the state and other organized groups 
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in society are meaningful for law and the legal system. Baron Tweedsmuir’s delightful 
closing address paints the dangers of artificial isolation of branches of thought. Intel- 
lectual barrenness, one of these, is found in law, ‘‘which, in the hands of certain judges 
and jurists, is merely a game of permutations and combinations played with a limited 
number of dogmatic counters.’’ (B.L.) 


Jurisprudence by E. Bodenheimer (New York, London, McGraw-Hill Book Co., 
1940, pp. xiv, 357, $3.50) differs radically in outline from the so-called ‘‘standard”’ treatises 
on jurisprudence which are to be found in the curriculum of the average law school. 
There is no treatment of the basic technical concepts of legal science, such as is given 
in the works of Holland, Salmond, Hohfeld, and Kacourek. There is no discussion of 
the formal sources of the law, such as that offered by Gray or Allen. The nature of 
the judicial process has been treated only incidentally, since, in view of the light thrown 
on this subject by Holmes, Cardozo, and others, the author considered it unnecessary 
to make an independent investigation. The purpose of the book is “‘to give aid to the 
student of law and politics who is interested in the general aspects of the law as an 
instrument of social policy.’’ The author has realized that the problems of jurisprudence 
and legal philosophy can be approached in many different ways and by many different 
methods. He has attempted to emphasize above all those issues which have some 
relation to the great political and social struggles going on in the world today. Among 
those issues the contrast between arbitrary power and law, between totalitarianism 
and constitutionalism, has received particular attention. The work is exhaustively 
documented, and a very complete and carefully selected list of references and suggested 
readings has been appended. It is not light reading, and cannot be recommended to 
while away an idle hour; but the serious student who desires a comprehensive apergu 
of contemporary juristic thought will find in its pages much of real interest and value. 


(F.C.A.) 


Byles on Bills (A Treatise on the Law of Bills of Exchange, Promissory Notes, 
Bank-Notes and Cheques by Sir J. B. Byles, ed. 20, colonial notes by A. W. Baker 
Welford, London, Sweet and Maxwell, Stevens and Sons, 1939, pp. Ixxx, 456, £2 2s.) 
was first published in 1829. The fact that twenty editions have been published in 
110 years makes it clear that the book is highly esteemed by the English profession, 
and the present editor appears to have accurately noted the effect of English decisions 
reported since the publication of the nineteenth edition. The citation of Canadian 
cases still seems to be somewhat fragmentary. The omission of any reference to the 
important case of Gallagher v. Murphy, (1929) S.C.R. 288; [1929] 2 D.L.R. 124, is one 
example, and other omissions might be mentioned. 


If Mr. M. A. Hall’s ‘‘treatise’’ (Last Clear Chance (California edition), Los Angeles, 
Parker and Baird, 1939, pp. xvi, 333) were one-tenth as good as the highly laudatory 
foreword (by Mr. R. L. Chesebro) indicates, it should rank with the great classics of 
legal literature. And mirabile dictu, the author has approached the ‘‘maze’’ of last 
clear chance with a mind uncontaminated by ‘‘book learning.’”’ He does not refer to 
any text-book or to a solitary article in any law journal. Indeed, if the table of cases 
is accurate (and we are assured that ‘‘the mechanical aspects of the book are so excellent 
that it well-nigh furnishes a pattern for brief writing’’), no case is cited unless it was 
decided by the courts of California. Strangely enough we do find passing references 
in the text, but not in the table of cases, to Davies v. Mann. This revelation of the 
true gospel of last clear chance would be amusing if it were not so tragic an example 
of what a few lawyers regard as scientific exposition of the law. (J.F.) 
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The notion that feeblemindedness is a major cause of crime still persists despite 
strong evidence tothe contrary. Dr. Herman M. Adler was one of the first to challenge 
this superstition and a study by S. H. Tulchin is now available which represents an 
expansion of the work begun by him (Intelligence and Crime, Chicago, University of 
Chicago Press, 1939, pp. xiv, 166 (planographed), $2.00). The study reports a com- 
parison of the distribution of intelligence found in the army draft of 1917 for the state 
of Illinois with the distribution of intelligence found among reformatory and peni- 
tentiary inmates in the same state during a seven-year period from 1920 to 1927. 
The same test procedures were employed and the results indicate that there is no 
significant difference in level of intelligence between these two groups. The study 
reports a detailed analysis of the relation between intelligence and other characteristics 
such as nativity, race, recidivism, age, height, weight, educational background, marital 
status, and employment history. The author calls special attention to the importance 
of considering the nativity and race composition of penal groups before attempting 
a comparison of such groups with the general population. He also reports that, while 
individuals of all grades of intelligence are to be found in all crime classifications, 
there does appear to be a relationship between the type of crime and level of intelligence. 
This book contains well-organized and carefully interpreted statistical data based on 
sufficiently large groups to provide reliable conclusions. It will serve as a useful 
source-book for students of psychiatry, psychology, and criminology. (C. R. Myers) 


Booxs ALso RECEIVED 


ALLEN, F. E. This Constitution of Ours. New York: G. P. Putnam's Sons [Toronto: 
Thomas Allen). 1940. Pp. xi, 198. ($2.50) 

ALLEN, J. (ed.). Democracy and Finance: The Public Addresses and Public Statements 
of William O. Douglas as Member and Chairman of the Securities and Exchange 
Commission. New Haven: Yale University Press. 1940. Pp. xiv, 301. ($3.00) 

Baitey, S. J. The Law of Wells, including Intestacy and Administration of Assets: 
An Introduction to the Rules of Law Equity and Construction Relating to Testamentary 
Dispositions. (Ed. 2.) London [Toronto]: Sir Isaac Pitman & Sons. 1940. Pp. 
xxxii, 268. 

Bearpwoop, A. (ed.). The Statute Merchant Roll of Coventry, 1392-1416. (Publications 
of the Dugdale Society, vol. XVII.) London [Toronto]: Oxford University Press. 
1939. Pp. xxviii, 88. ($10.50) 

Brecut, A. and GiaserR, C. The Art and Technique of Administration in German 
Ministries. (Harvard Political Studies.) Cambridge, Mass.: Harvard University 
Press. 1940. Pp. xiv, 191. 

CarRTER, R. F. The Law Relating to Search Warrants (Illustrated Particularly by Refer- 
ence to Commonwealth and Queensland Statutes). Brisbane, Sydney, Melbourne, 
Adelaide: Law Book Co. of Australasia Pty [London: Sweet and Maxwell]. 1939, 
Pp. xviii, 159. 

Corwin, E.S. The President: Office and Powers; History and Analysis of Practice and 
Opinion. New York: New York University Press. 1940. Pp. xiv, 476. ($5.00) 

Emmett, E. and Bartow, T. B. Principles of South African Company Law. Cape 
Town and Johannesburg: Juta & Co. 1940. Pp. xxiv, 231. 

Forceus, E. The History of the Storrs Lectureship in the Yale Law School: The First 
Three Decades, 1890-1920. (Yale Law Library Publications, no. 9.) New Haven: 
Yale University Press. 1940. Pp. x, 129. ($2.00) 
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Fraser, C. F. Control of Aliens in the British Commonwealth of Nations. London: 
Hogarth Press. 1940. Pp. 304. (12s. 6d.) 

Pounp, R. Organization of Courts. (Judicial Administration Series, published under 
the auspices of the National Conference of Judicial Councils.) Boston: Little, 
Brown and Co. 1940. Pp. xvi, 322. ($5.00) 

Rapin, M. Law as Logic and Experience. New Haven: Yale University Press. 1940. 
Pp. xi, 171. ($2.00) 

Rapzinowicz, L. and Turner, J. W. C. (eds.). Penal Reform in England: Introductory 
Essays on some Aspects of English Criminal Policy. With a preface by P. H. 
WinFie_p. (English Studies in Criminal Science, vol. 1.) London: P. S. King & 
Son. 1940. Pp. 177. (10s. 6d.) 

RaFuse, R.W. The Extradition of Nationals. (Illinois Studies in the Social Sciences, 
vol. XXIV, no. 2.) Urbana, Ill.: University of Illinois Press. 1939. Pp. 163. 
($1.50) 

Rocers, P. H. T. The Effect of War on Contracts. London: Sweet and Maxwell. 
1940. Pp. viii, 171. (10s. 6d.) 

RUTHNASWAMY, M. Some Influences that Made the British Administrative System in 
India. London: Luzac and Co. 1939. Pp. viii, 660. (21s.) 

SanaGan, G. D. and Drynan, G. K. (eds.). The Encyclopedia of Words and Phrases, 
Legal Maxims, Canada 1825-1940. Vol. 1. A to Contra. Toronto: Richard de 
Boo. 1940. Pp. xiv, 726. 

Suriver, H.C. The Judicial Opinions of Oliver Wendell Holmes: Constitutional Opin- 
tons, Selected Excerpts, and Epigrams as given in the Supreme Judicial Court of 
Massachusetts (1883-1902). With a foreword by F. BrppLe. Buffalo: Dennis & 
Co. 1940. Pp. xvi, 360. ($3.50) 

SmitH, T. V. The Legislative Way of Life. (Green Foundation Lectures, being the 
course of lectures delivered at Westminster College, Fulton, Missouri, 1940.) 
Chicago: University of Chicago Press. 1940. Pp. xii, 101. ($1.50) 

Stenton, D. M. (ed.). Rolls of the Justices in Eyre, being the Rolls of Pleas and Assizes 
for Gloucestershire, Warwickshire and Staffordshire, 1221, 1222. (Publications of 
the Selden Society, vol. LIX.) London: Bernard Quaritch. 1940. Pp. Ixvi, 830. 

Wittson, D. H. The Privy Councillors in the House of Commons, 1604-1629. Min- 
neapolis: University of Minnesota Press. 1940. Pp. xii, 332. ($6.00) 





